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OF THE CERTAINTY OF THE LAW AND THE UNCER- 
TAINTY OF JUDICIAL DECISIONS. 


The article of Judge Cooley upon ‘* The Uncertainty of the 
Law,”’ in the May—June number of this Review (1888), and the 
adverse views of the journals quoted in the following number, 
present a question of great interest, but which, I regret to see, 
has not attracted the attention it deserves. I propose, there- 
fore, in default of others, briefly to discuss it, with the hope, 
partly of throwing some light upon it, but chiefly of attracting 
to it the attention of your readers. For the subject is one that 
cannot be adequately discussed in the brief pages of a review ar- 
ticle; and all that can be hoped is to suggest to the thoughtful 
reader certain lines of thought for himself to follow out. 

In order to raise the issue distinctly we quote the views of 
Judge Cooley, and those of his critics. 


Judge Cooley: ‘‘It is not true in any just sense, that the law is un- 
certain; itis in fact so far from being true, that, on the contrary, the 
law will be found, on investigation, to have more elements of certainty 
about it, and to be more worthy of trust, than anything else, even in 
physical nature, or in the realm of mind or of morals, that concerns, 
to the same extent, the every-day life of mankind.’’ 

Maryland Law Record: ‘+ The learned judge does not refer to the fact 
that courts are continually qualifying, distinguishing, and reversing their 
former opinions ; that different courts of the highest authority arrive at 
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entirely opposite conclusions on fundamental points of law * * * that 
appeals are often carried through three or four courts, each one in turn, 
reversing the one below ; that upon a given state of facts the judges of the 
higher courts are often equally divided in opinion; that there are many 
questions — scores of questions — that are unsettled and undecided ; and 
whose answer can only be rendered certain by the decision of a higher 
court, or by the stronger authority of legislative command.”’ 

Albany Law Journal: ** We might find a succinct and conclusive 
answer to this assertion by shaking in the learned judge’s face the 
volumes of overruled cases, the recent work entitled, ‘ Conflict of 
Judicial Decisions,’ or even some of his own excellent treatises which 
have done much to show forth the uncertainty of the law. But 
few men will be found so bold or so hopeful as this eminent wri- 
ter. * * * The law is so uncertain, contradictory, obscure 
and fluctuating, that from the rising of the citizen in the morning, 
till his lying down at night, although he is amenable to law, and 
held to know it, there is not a single transaction of his life in re- 
gard to which he can be sure of the law. He cannot indorse a note, or 
hire a house, or insure his house or his life, or engage a servant, or buy 
a farm, or take a journey in a hired conveyance, or speak of the con- 
duct of his neighbor or of public men, or send a telegram, or ship goods, 
or deposit a note for collection, or fall on an icy sidewalk, or keep a 
dog, or fail in business, or make his will, or do anything else, with any 
reasonable assurance of what the law is at the time, or may be when the 
act is called in question; and this fact is what gives employment to 
70,000 lawyers, and causes the publication of 100 volumes of judicial 
reports in this country every year, to say nothing of the cloud of text- 
books. ‘There were doubtless wise men in Noah’s time, who insisted 
that the downpour was only a shower, but they were not more seriously 
mistaken than the wise men who insist that the law is not uncertain.” 


The views of the journals quoted, and those of Judge Cooley, 
seem to be directly antagonistic; but from the instances of un- 
certainty given by the former in illustration of their views it is © 
obvious that what they have in mind is not the daw itself, but 
the administration of the law only, or, in other words, judicial 
decisions; and the apparent contradiction arises, therefore, from 
the fact that the parties are in reality speaking of different mat- 
ters. Thus understood, the two opinions are not inconsistent; 
and, I think, are both demonstrably true. 

With regard to the administration of the law, I presume no ar- 
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gument is needed to convince practicing lawyers, or their unfor- 
tunate clients, that it is in a very unsatisfactory condition; nor 
js it likely that any one will take issue with the J?ecord and 
Journal upon the truth of their emphatic assertions to that ef- 
fect. This however in no way militates against Judge Cooley’s 
position. For it is too obvious to require discussion that the 
character of the administration of the law must depend as much 
upon the judges’ knowledge of it, as upon the perfection of the 
law itself; and that under existing circumstances the best sys- 
tem of law, most perfectly expressed, would but little improve 
our condition unless the education of judges and lawyers should 
also be considerably improved; —a reflection, it may be re- 
marked in passing, which would seem to indicate that reform 
should commence with legal education, and that our friends, 
the codifiers, are commencing it at the wrong end. 

With regard to Judge Cooley’s proposition, it is certainly 
sustained by the authority of our older jurists, and it is prob- 
able there was never a period in the history of our law prior to 
the advent of Bentham and Austin when (understood as ap- 
plying only to the law itself, and not to its administration) it 
would not have been readily admitted. As we know, Coke,— 
the highest of all authorities on the Common Law — was of the 
opinion that ‘*the law is the perfection of reason,’’ and that 
“the common law itself is nothing else but reason;’’ and though 
to the existing generation of lawyers this opinion, if now re- 
asserted, would probably be, as the Gospel was to the Jews, a 
stumbling block, and as to the Greeks, foolishness, yet there 
can be no doubt (as will be shown hereafter ), it expresses sub- 
stantially the deliberate view of the great jurists of our law; 
who, if they could rise from their graves, would doubtless be 
astonished and shocked by the new theories that have arisen since 
their time. 

Judge Cooley’s proposition, indeed, does not go so far as 
Coke’s ; for it asserts only the certainty, not the perfection of 
the law; and, whatever may be said of the broader proposition, 
we think it can be clearly shown that this opinion is substan- 
tially if not entirely true. 

The only serious obstacle in the way of establishing it is the 
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fact that since the invention of Blackstone’s foolish definition of 
the law, and of the still more foolish theory developed out of it 
by Bentham and Austin, and the general reception of that theory 
in England and this country, English and American lawyers 
have, with few exceptions, lost all conception of what the law 
is; and have imbibed certain notions which must render them 
incapable of any just views of the nature, either of the law, or 
of the true functions of the judges, and of the administration of 
justice. This obstacle, therefore, must be removed, before 
the question of the certainty, or the uncertainty of the law, canbe 
intelligently discussed. 

According to this theory the law is merely an expression of 
the will of the State; and consists therefore of legal, or it may 
be said without impropriety, of statutory enactments; for, ac- 
cording to the theory, judicial decisions, — of which it in the 
main consists, — are in effect mere expressions of the will of the 
State through its officers constituted for the purpose, and there- 
fore do not differ in their nature essentially, or otherwise than 
in form, from ordinary statutes.? 

‘This view of the law is obviously involved in Blackstone's 
definition, and is expressly asserted by the eminent reformers to 
whom we owe the New York civil code §§ 2,3; who thus demon- 
strate their incompetency for the tremendous task they have so 
confidently assumed, not only by the false definition, but by vio- 
lating the obvious principle that definitions do not come within 
the province of the legislator, except so far as it may be neces- 
sary for him, like other people, to explain his own meaning. 
The principle is well illustrated by the story of the Roman 
emperor, who was reproved by a distinguished grammarian for 
the use of an incorrect term, but justified by one Capito, on the 
ground that the unlimited power and will of the sovereign itself — 


1 Upon a former occasion I gave a 2 This part of the theory is fully 
brief, but at the same time full and explained, and its absurdity, — though 
accurate exposition of the theory of withamusing unconscic »— com- 
Bentham and Austin; to which I must __ pletely exposed, by Sir Frederick Pol- 
refer the reader in case anythingI may lock, Essays on Jurisprudence and 
have to say may not be sufficiently Morals, p. 237, et seq. 
clear. (Am. L. Rev., March-April, 
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made the term correct. ‘* Capito is a liar, Cesar,’’ was the re- 
ply; ‘* you can make a Roman citizen, but you cannot make a 
Latin word.”’ The truth expressed is that language, being of 
natural and spontaneous growth, is above and beyond the will 
of the sovereign; and the principle applies equally to the defi- 
nition and meaning of proper terms, as to the use of improper 
ones. 

If the definition were correct; if, indeed, it were true that the 
law is merely a collection of arbitrary enactments, either in the 
form of statutes, or in that of innumerable judicial decisions, 
always fallible, often ignorant and erroneous, and sometimes not 
even honest, it would of course follow that the opinion of Judge 
Cooley, and still more that of Coke, would be absolutely incor- 
rect; and the power of language would fail to express with suffi- 
cient force its absurdity. But, fortunately, the definition is 
false; and the absurdity, pointed out by Lord Mansfield, of a 
science ‘‘ founded upon precedent only,’’ ! though not too strong 
for the mental digestion of the average lawyer and judge of the 
present day, is not realized in our law. 

The notion denoted by the term law, though difficult of pre- 
cise definition, is, in its main features, simple enough, and read- 
ily described; and nothing but the intellectual blindness and 
deafness engendered in the present English-speaking generation, 
by Austin’s pernicious theory, would lead us to anticipate any 
difficulty in making it understood. When we speak of the 
law (jus), we generally have in view the law of private right 
only, and leave out of view the criminal and political law 
(jus publicum), and the law of procedure. Thus under- 
stood, the law is nothing more nor less than what its name, 
as used by other nations, and often by ourselves, imports, 
viz.: jus or right, or to use another term, justice. It was so 
universally regarded by the Greek, and by the Roman, and, 
until recently, by the English jurists also ;' and it is now univer- 
sally so regarded by the jurists of all other peoples but our own. 
As defined by Mr. Holland, it is merely the “* rule of external 
conduct, enforced ’’ (or supposed to be enforced) ‘* by the sov- 
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ereign power; ”’ and, as that rule is in theory nothing more, nor 
less, than justice, this definition agrees precisely with that of 
Chief Justice Hale, according to whom *‘ the common law of 
England is the common rule for administering justice within this 
kingdom.”’ 

Hence, until recently, it has always been regarded as the 
true function of the courts to administer justice in the fa- 
miliar and proper sense of the term; or as justice consists 
merely in the observance of the rights of others, or, in other 
words, in rendering to every man his right, it has always been 
regarded as their function to protect and enforce rights ;— as is 
implied in the maxim, ** ubi jus ibi remedium.’’ And in this 
connection it is to be observed that the term, rights, as used in 
the law, is used in its familiar and proper sense, and connotes, and 
necessarily implies the idea of rightness, and that to speak of 
a right that has not this quality is as much a contradiction in 
terms as to speak of a square circle, or a two-sided triangle. 

In its origin, the law, so far as its outward expression is con- 
cerned, consisted merely of provisions for the establishment of 
a jurisdiction, or power to hear and determine controversies be- 
tween men, and with the exception of the established principles 
of religion and morality, and a few primitive customs, there was 
nothing else. This was true of the primitive law of Athens, and 
very nearly true of the law of that city at the period of its 
highest development; and was equally true of the early law of 
Rome. It was also substantially true of the law of England 
in the period immediately following the conquest. All jurisdic- 
tion at that period was vested in the king, and consisted 
merely in the power and the duty to administer justice or right 
(in the words of Magna Charta, justitium vel rectum), and it 
was, with the exception I have indicated, altogether unrestricted, 
either by positive regulations or otherwise, except by the nature 
of the function itself. From the king the jurisdiction of the 
courts, — consisting, at first, in a mere temporary delegation of 
power, but afterwards irrevocably established by custom, — was 
derived; and hence, the theory recognized even in modern times 


1 Jacob’s Law Dict. Title, ‘‘ Common Law.” 
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that the king ‘‘ is the fountain of justice * * * and that all 
, jurisdiction of courts are, either mediately or immediately, de- 
rived from the crown.’’?! Nor was the jurisdiction thus ac- 
quired by the courts in any way different in its nature from 
that originally vested in the king; it still consisted, as far as it 
went, in the mere power of administering justice or right; jus 
dicere non jus dare. From the exercise of this jurisdiction, 
of this power to administer justice, or to declare the right, our 
law has been developed ; and every step of its development has 
consisted in the application, or attempted application of the 
principles of justice (by which, whenever I use the term, I 
mean natural justice), to controversies before the courts. 

Hence in theory the law was regarded by our older jurists as 
being identical with justice; and so, precisely to the extent that 
the functions of the courts have been well performed (which in 
the main until recently they have been), it is in fact essentially 
identical with justice. In form indeed it differs in its present 
development from its primitive state, as much as does geometry 
as expressed in the propositions of Euclid, or in the still higher 
form of the modern Calculus, from the rude, but essentially true 
notions of the uneducated; but it differs only in the same way, 
ie., in degree of development. 

Nor does the fact that the principles of natural right, of which 
the law mainly consists, are consecrated by judicial usage and 
observance, or even confirmed by statute, in any way alter their 
essential nature. Thus the principle that one has a right to the 
return of his property which he has intrusted to another, or of 
which he has been unjustly deprived, is a principle of natural 
justice logically deducible from the principle of property; which 
is itself a principle of the same kind; and neither is the less a 
principle of natural right because it has been universally recog- 
nized and enforced in all political communities; nor did the 
principles of personal security and liberty, and of property cease 
to be such uponthe enactment of the provisions of Magna Charta 
expressly enjoining their observance, and forbidding their viola- 
tion. Nor is the principle of the obligation of contracts less a 


11 Bil. C. *66, *67. 
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principle of natural right in America than elsewhere because of 
the Federal constitution forbidding the enactment of any law im. 
pairing their obligation. 

It must indeed be remembered that the law has been developed 
by fallible men, and that its expression has been determined 
partly by statutes, and partly by customs; the former of which 
are purely arbitrary and the latter accidental, and both of which 
are often unreasonable and absurd. And among customs ac. 
count must also be especially taken of judicial precedents, or 
the custom of the courts. 

Of the statutory part of the law it is only necessary to say 
that its function with regard to private rights is simply to pro- 
vide by anticipation for the settlement of uncertain or indeter- 
minate questions of right, or more frequently of evidence; and 
that so far as it affects private rights, it is a strictly judicial fune- 
tion, and to be governed in its exercise, like that of the courts, 
by the consideration of what is just. It in fact constitutes, and 
(the codifiers to the contrary notwithstanding ) must continue to 
constitute, but a very small and inconsiderable part of the law. 

_ With regard to customs, the same principle of human nature 
that leads to their establishment leads also to their discontinu- 
ance; and so powerful is the operation of this principle that, as 
is recognized by all competent jurists, even statutes are abro- 
gated by custom, and fall into disuetude. Hence it is truly said 
that ‘* custom is the king of all.’’ (Noyos zavzwv 
Nor does the principle operate less powerfully on the longev- 
ity of judicial precedents. The later crowd out the earlier at 
the present day with ever-increasing rapidity; and many de- 
cisions once regarded as leading, frequently cited, and never 
overruled, would be scouted if referred to in a modern court. 
A remarkable instance of which fact is furnished by the case of . 
Hunt v. Rousmanier,! which constitutes the basis of the strange 
notions of Judge Story with regard to mistakes of law? and 
has been cited with approval with great frequency, and never 
adversely criticised, but which nevertheless would hardly be re- 
garded as law at this day in any court.’ 


11 Pet. 1. 2 E.g. per secs. 114, et seq. 3 1 Jones on Mort., sec. 102 
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In short there is nothing so unstable and fluctuating as stat- 
utes, customs, and judicial decisions; as Coke says of them, 
“leges humane nascunt vivunt et moriuntur.’’? And this is 
fortunate; for it would be a worse world than it is if the arbi- 
trary will, the mistakes and errors, and the vices of so poora 
creature as man could be in any way perpetuated. The only 
permanent law is that of Light; «* which God at the time of the 
creation of the nature of man infused into his heart for his 
preservation and direction; and this is lex eterna, the moral 
law.””?} 

With regard to judicial decisions it is also to be remembered 
that it is a fundamental principle of the law that an erroneous 
decision is not law, and must in general be disregarded. The 
only exception to the rule is one established by natural justice 
itself, viz.: that where decisions are of such a character as to 
enter into the customs, or habitual mode of dealing, of the people, 
they must be observed. The true ground of the principle of 
stare decisis therefore, —except so far as it enjoins a rational 
respect for the opinions of learned and able men, —is simply 
custom, and that uncontrollable instinct of human nature that 
leads men to observe it. Hence the rule of stare decisis is scarcely 
less operative in systems where it is not formally recognized, or 
even where it is expressly repudiated. Thus our system of 
equity grew almost to completeness long before the authority of 
precedents was admitted in equity courts; and so in the Roman 
law, where, though in theory all that was required of the Pre- 
tor was to promulgate at the commencement of his term the prin- 
ciples by which his decisions would be governed, he in practice 
uniformly adopted the edict of his predecessor; in which way 
grew up the Perpetual Edict, the principal source of the Roman 
law. Nor do I doubt (though I have no means of knowing 
the fact except from the nature of things) that the rule is equally 
operative in France and other countries where it is expressly 
repudiated ; though in Europe generally the existence of a nu- 
merous class of philosophical and scientific jurists, and the influ- 
ence of their writings, have introduced an element of authority 


1 Calvin’s Case, 7 Coke, 12, 13. 
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which is almost wanting with us, and which must naturally and 
properly exercise a predominating control. 

It is, however, of course to be recognized that the law must 
always at any given time consist partly of arbitrary or accidental 
rules, or in other words, of rules established by statute or cus. 
tom, and that these, where reasonable and just, promote the 
convenience and add to the certainty of the administration of 
justice ; and it is also obvious, in view of the inherent imperfec. 
tion of all human instrumentality, that such rules must often be 
unreasonable and unjust, and thus have a contrary effect, 
Hence at all times the law as actually administered must vary 
more or less from the theoretical conception. 

Hence the distinction in our law between the principles and the 
rules of the law, as established by statute or custom; the latter of 
which are from their nature confined in their operation to classes 
of cases specifically determined by the express will of the legis- 
lator, or by the custom, as the case may be, and cannot be ex- 
tended to other cases; while on the other hand the principles of 
the law are principles in the true sense and are true not only in 
their explicit statement, but in all their implied logical conse- 
quences. 

Hence also the corresponding distinction between reasoning 
from principle and reasoning from authority ; the one of which 
consists merely in applying the established rules of the law to 
cases coming within their explicit terms, and the other in logical 
deduction from principles. To the one applies the maxim: 
Quod vero contra rationem juris receptum est, non_ est producen 
dum ad consequentias;} to the other: ubi eadem ratio ibi idem 
jus; or, as the distinction is expressed by Bacon: ‘* Let reason 
be prolific, but custom sterile, that it may breed no cases. There- 


fore what is received against the reason of the law, or even where - 


its reason is obscure, is not to be drawn into consequence.” * 


Hence also the division of the law by the Roman lawyers, ac- 
cepted by all competent jurists, into the jus genitum, or naturale, 
and the jus civile,—corresponding to Aristotle’s division of the 
law into the nomos koinos or common law, and the nomos idios or 


1 Broom’s Leg. Max., citing Dig. 1. 2 De Augmentis, B. 8, C. 3, aph. ll. 
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peculiar law (jus singulare) ; the former of which consists of the 
principles of natural right, common to all peoples, and the latter 
of the arbitrary and accidental elements peculiar to any system 
ata giventime. For asexpressed by the Roman lawyers: Ev- 
ery people uses partly its own peculiar jus, and partly a jus com- 
mon toall men.’’ ‘* That jus which each people has established 
for itself is peculiar to the state, and is called jus civile, as be- 
longing peculiarly to the state; but that which natural reason 
has established among all men, that is observed generally among 
all peoples, and is called the jus gentiam, being the jus which all 

nations use.”” 

The law, therefore, may be briefly described as consisting 
mainly of the principles of justice or natural reason, highly de- 
veloped by the scientitic labors of a long series of able jurists, — 
which constitute the normal part of the law, —and partly, but 
in amuch smaller degree, of exceptional, and sometimes un- 
reasonable rules, established by statute and judicial precedent or 
custom. The latter is temporary only in its nature, and to be re- 
garded as exceptional and abnormal; and where opposed to 
reason is called law or jus, not because it is truly such, but on 
the same ground that the Roman lawyers called the decisions of 
the Pretor jus, even when erroneous, ‘ relatione scilicet facta, 
non ad id quod Pretor ita facit, sed ad alium quod Pretorem 
facere convenit.’’ Hence, Sir Mathew Hale is to be commended 
for disregarding this portion of the law in his definition, and in 
defining the law as ‘* the common rule for administering justice.”’ 

From these considerations it is obvious that the law cannot be 
uncertain —as can be readily seen by considering separately its 
parts, or the jus gentiam and the jus civile. 

The principles of justice, of which the former is composed, 
are in no way uncertain; for where all other principles fail, 
there is always the principle ‘+ melior est conditio possidentis, et rei 
quam actoris,’” — a principle founded upon that of personal lib- 
erty or self-ownership; which is the fundamental principle of 
jurisprudence. For it is obvious that no one has the right to 
interfere with another except by virtue of some clearly defined 
right ; and the presumption being in favor of liberty, the burden 
of showing an alleged right must rest on him who asserts it; and 
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hence where there is uncertainty the claim must fall to the 
ground. Hence in practice there is seldom, if ever, any difficulty 
in perceiving the justice of a case,—a fact recognized by the 
great Mansfield, in his well known advice to a military friend, 
appointed Governor of Jamaica, and as such called upon to 
exercise the functions of chancellor; viz.: that he should decide 
according to what appeared to him to be the justice of the case, 
but refrain from giving his reasons. His decision, he said, 
would be generally right, his reasons wrong. 

Nor is it less clear that there can be no uncertainty in the 
technical rules of the law; for, according to the definition, the 
arbitrary and exceptional rules constituting the jus civile are 
those only which are established by statute or precedent; and, ex 
vi termini, if there be any doubt as to the fact of their estab- 
lishment, they constitute no part of the law, and may be disre- 
garded in favor of the principles of justice. 

These views of the law are well expressed in the following re- 
markable passage by Leibnitz; of whom it is said by Dugald 
Stewart that ‘* few writers have been sg fully qualified as he to 
pronounce upon the subject :’’ — 

‘*T have,’’ he says, ‘* often said that, after the writings of 
the geometricians, there exists nothing which, in point of 
strength, subtlety and depth, can be compared to the works of 
the Roman lawyers; and, as it would be scarcely possible from 
intrinsic evidence to distinguish a demonstration of Euclid’s 
from one of Archimedes or Apolonius (the style of each of them 
appearing no less uniform than if reason herself were speaking 
through her organs); so also the Roman lawyers all resemble 
each other, like twin brothers; in so much, from the style alone 
of any particular opinion or argument, hardly any conjecture 


could be formed about its author; nor are the traces of a refined - 


and deeply meditated system of natural jurisprudence anywhere to 
befound more visible or in greater abundance. And evenin those 
cases where its principles are departed from, in compliance with 
the language consecrated by technical forms, or in consequence 
of new statutes, or of ancient traditions, the conclusions which 
the assumed hypothesis renders it necessary to incorporate with 
the eternal dictates of right reason are deduced with a soundness 
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of logic and with an ingenuity that excites admiration. Nor are 
these deviations from the law of nature so frequent as is commonly 
supposed.”” * 

This is also the view of the philosophic Burke, a scarcely less 
competent authority; who pronounced the law to be ‘ the pride 
of the human intellect, which with all its difficulties, redundances 
and errors, is the collected reason of ages, combining the prin- 
ciples of original justice with the infinite variety of human con- 
cerns.”’ And, in short, it is the view always practically acted 
upon, and frequently expressly asserted, by the English courts 
from the time of Bracton down into the present century. 

To my older brethren, or at least to those who have kept up 
their familiarity with the older cases, it is unnecessary for me 
to adduce authorities on this point, and others must be referred 
toa former essay upon the subject.?, Two authorities only will 
I quote —the one as embodying in a few words the whole 
spirit of the older jurists, the other as stating with equal force 
and brevity the proposition I contend for. 

The first is the opinion of Ashurst,®? who says: ‘*I have so 
great a veneration for the law as to suppose that nothing could 
be law which is not founded in common sense, or common 
honesty.” 

The other is the saying of Chief Justice Holt in Ashby v. 
White,‘ that the law consists ‘‘ not in particular instances and 
precedents, but in the reason of the law;’’ by which it is plainly 
implied that the law consists in the main, not of judicial decisions, 
but of the principles of natural justice uniformly recognized and 
asserted by the courts; that judicial decisions are merely means 
more or less valuable of discovering what the law is; but that 
the most efficacious means, now as formerly, must be the exer- 
cise of our reason, and the application of principles of logic and 
common sense; or, in other words, that reasoning from princi- 
ple must ever be of superior dignity to authority. 

And as exemplifying this, we may especially refer to one 
jurist, distinguished above all others for the originality and in- 
dependence of his genius, for his devotion to the principles of 


? Phil. of the Human Mind, 2. 3. 3. 8 Caisly v. Freeman, 3 T. R. 62. 
* Right & Law, Chicago, Callahan & Co. 4 2 Lord Raymond, 957. 
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rational justice, and his dauntlessness in developing and apply. 
ing them, and for his just contempt for erroneous precedents, 
and the quirks and quibbles of the law, or rather of lawyers, 
when they stood as obstacles in the way of his reaching the true 
end of the law as he conceived it ; viz., the attainment of justice; 
and who, above all others, realized in practice the idea of old 
Bracton that ‘* justice is the virtue, jurisprudence the science, 
justice the end, jurisprudence the means; ’’ or as he otherwise 
expresses it, that ‘‘all law emanates from justice as from a 
fountain, and what justice demands that the law (jus) seeks to 
effect.’’ 

Nor was the certainty of the law ever so well illustrated in 
practice, as by the court over which he presided, though it had 
to deal in an unprecedented degree, with novel questions ; and 
perhaps of no other court does so proud a memorial remain as 
that furnished by the fact alluded to by the great Chief Justice 
in Miller v. Taylor,! towards the close of his illustrious career, 
viz.: that up to that case, there had never been a final division 
of opinion between the judges, —a fact also noted by the re- 
porter with the observation that only one other instance after- 
wards occurred. 

We must therefore conclude with Judge Cooley that the law 
is not uncertain, or otherwise essentially defective, and that the 
harassing uncertainty, as to the result of their cases, to which 
lawyers and litigants are subjected, and the frequent conversion 
of their uncertainty into ruin and despair by unjust and oppres- 
sive judgments, is not to be credited to the law, —whose re- 
sources for the attainment of justice, its true end, are infinite, — 
but to the courts, to whom the reproach rightly belongs. 

In this view of the nature of their functions by the older En- 


glish judges, it is not extravagant to say, consisted the very life . 


and vigor, the vis medicatriz, of the law. To it was due not 
only the rational and scientific character of its development, but 
the steady, even, and certain, as well as just and equitable 
course of its administration; and to the lack of it, more than 
to any other cause, must be ascribed the uncertainty, loose- 


1 4 Burr. 2395. 
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ness, and confusion of modern judicial decisions, and their 
manifest inferiority in all other respects to those of the older 
courts. 

Without a true conception of the nature of the law and justice, 
as Bracton justly observes, ‘‘ no man can be just so as to do 
justice and to make a just judgment between man and man;”’ 
and the same point is neatly put by Pantagruel, in his celebrated 
observation upon the French lawyers:— 

“« Seeing that the law is taken bodily from the very bowels of 
moral and natural philosophy, how should these people know 
the law, who Par Dieu have read no more in philosophy than my 
mule.”’ 

Theexplanation of the change that hastaken place in the concep- 
tion of the law entertained by lawyers, is one of the most curious 
phenomena in the history of philosophy. A practicing lawyer, 
called tothe novel and untried duties of aprofessorial chair, felt it 
incumbent upon him to concoct a definition of the law for his 
introductory chapter. Turning for this purpose to the pages of 
Justinian, he finds there a definition of the jus civile, as being 
that which each people has constituted for itself (jus civile est 
quod quisque sibi populus constituit) ; and not going far enough 
to perceive that, according to the conception of the Roman 
lawyers, this was a definition of only a very small and inconsid- 
erable portion of the law, he mistakes it for a definition of the 
whole, and frames his own definition upon it; which clearly ap- 
pears, therefore, to have been in fact the result of a gross and 
obvious blunder. Following him comes Bentham; who formed 
the design of reforming the law before he had hardly entered 
upon its study. Commencing with Blackstone he assumes with- 
out question the sufficiency of his definition, and being suffi- 
cient!y logical to perceive the gross inconsistency between it and 
others of Blackstone’s lucubrations, he finds himself involved in 
great confusion. If the law is merely a rule of conduct pre- 
scribed by the state, or in other words a mere expression of 
the will of the state, what then is the meaning of * rights,’’ and 
“natural rights,’’ and justice,’’ and ‘* natural right,’’? and 
other similar ideas referred to by the commentator. This was 
his difficulty; and the way in which he escaped from it, is thus 
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graphically described by M. Dumont :! «* The first ray of light,” he 
says, ‘* which struck the mind of Bentham in the study of the law, 
was the perception that natural right, the original pact, the moral 
sense, the notion of just and unjust, which were used to explain 
everything, were at the bottom nothing but those innate ideas of 
which Locke has so clearly shown the falsity.’’ In other words, 
he clearly perceived the inconsistency of the conception involved 
in the definition with the notion of rights, and of justice, and 
other notions of morality ; and made the mistake of rejecting the 
latter instead of the former. 

Accordingly he adopted as his fundamental principle, the con- 
ception of the law involved in the definition, and from this was 
deduced by his own and the subsequent labors of Austin, a 
theory of jurisprudence so absurd in an intellectual point of 
view, and so atrocious in morality, that it must ever remain the 
most wonderful instance on record of the triumph of bold asser- 
tion and apparently logical consistency over common sense; yet 
this theory has now become universally received in England, 
and, so far as our people have paid any attention to the subject, 
in this country also; and is taught in the universities of that 
country and in some of our own; and forms substantially the 
material of the works of Maine, Holland, Markby, and other 
later elementary writers upon the law. 

For a long time one circumstance alone, in other respects un- 
fortunate, preserved us in some degree from its evil influence, 
viz.: the indisposition of English and American lawyers to read 
any but works bearing on their practice. But latterly, owing to 
the revival of legal education in England, and to some extent in 
this country, the poison has permeated the mass; and, while per- 
haps there are few lawyers acquainted with the books upon the 
subject, almost all of them, — somewhat in the same way as they 
accept the truths of astronomy and other natural sciences, — ac- 
cept the conclusions of the new school as being no longer open to 
question.” 


1 Introduction to the Principlesof prudence,” devoted to maintaining the 
the Civil Code. proposition that courts of equity have 
2 Thus we find many pages in the nothing to do with equity, or, as he 
late Mr. Pomeroy’s “Equity Juris- expresses it, with natural equity or 
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Thus the old conception of the law, to which it owes its scien- 
tific development, and to which in former times it owed also the 
success of its administration, has with modern lawyers died 
away; and with it, I fear, as under similar circumstances hap- 
pened to the Roman lawyers, has fled the genius of the bench and 
of the bar. 

The natural effect of such atheory upon the intellect, and upon 
the morality of the bench and the bar, and upon the certainty of 
the administration of justice, is very obvious. 

Stated in a few words, and in the form in which it is generally 
received by lawyers and judges, the theory consists in the asser- 
tion of a distinction between legal and moral rights, legal and 
moral justice, and legal and moral right and wrong ; or, as it is 
sometimes otherwise stated, in the separation of law from mo- 
rality. According to it the courts have nothing to do with jus- 
tice, common sense, right and wrong, or rights, in the familiar and 
proper sense of these terms, or with other similar misleading 
notions; but their function is simply to administer the law as 
prescribed by statutes and judicial decisions. Hence, when the 
terms referred to are used they must be understood, not in their 
proper, but in an entirely different, and, as it were, figurative 
sense. Thus we cannot say, except in an improper sense, 
that Christ was unjustly crucified, or Socrates unjustly pois- 
oned; or that it is unjust for a man to deny the most sacred 
of parol trusts, or to repudiate an honest debt barred by the 
statute. Thus it can no longer be said of our judges that it has 
been their constant labor ‘* to keep the common law consistent 
with reason and with itself; ’’ but rather they have stricken from 
the conception of the law that for which alone it exists, and re- 
duced it, as far as in them lay, to a form much like that of the 
play of Hamlet with Hamlet omitted. 

Such views cannot but affect the moral nature both of lawyers 
and of judges. In order to participate in injustice, or in any 
other iniquity, with any degree of comfort, men must in self-de- 
fense stifle the natural instinets of conscience; and hence there 


justice, —the first instance of which position in a practical law book. 
Tam aware of the assertion of this pro- 
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is no fraud, oppression, or villainy so great that respectable 
lawyers, — who would themselves scorn to perpetrate it, — will 
not undertake to prosecute it for a client; or that respectable 
judges will not help to carry out, provided that judges before 
them, either through inadvertence, mistake, or crookedness of 
mind, have been guilty of a similar wrong. Thus the moral 
sensibilities of the judges are hardened. They forget that they 
are dealing with human beings, their lives, their liberties and 
their fortunes, and they cease to be affected by that heavy sense 
of moral responsibility that one would think would weigh upon 
them. A man, tender and compassionate in his private capacity, 
who would hear of the burning of his neighbor’s house with pity, 
and would be torn with remorse could it be attributed to his own 
even entirely involuntary act, will on the bench make a decision 
that not only destroys the property of the litigant, and perhaps 
reduces him to abject poverty, but bestows upon another a re- 
ward for villainy and fraud, and will yet feel no remorse, even 
though he should afterwards have reason to suspect that he has 
been mistaken. Onthe contrary, any attempt of the party 
wronged, by motion or petition for rehearing, to attract the at- 
tention of the court to the error, in general only excites indigna- 
tion, and the man, like the eel that was being skinned, is damned 
for wriggling. This may be considered harsh, but the experi- 
ence of lawyers will justify it. 

Nor is the effect of this theory upon the intellect of the pro- 
fession less disastrous. The distinction between reasoning from 
principle and from authority, once well known to lawyers, 
has been almost lost; and in modern times the profession 
seems to be becoming incapable of the former, or indeed of 
any accurate, clear, or consistent reasoning whatever; so that, 
in reading over the ordinary run of legal arguments and de- - 
cisions, one is tempted to exclaim with Don Pedro, in his 
observation upon Benedict: ‘* What a pretty thing man is when 
he goes in his doublet and hose, and leaves off his wits.’’ Such 
is the natural and inevitable effect of seeking for the law in 
statutes and precedents, and not in its reason and principles; 
and hence the degeneration of a once noble profession that can 
now hardly be regarded as a respectable trade. 
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Nor is the effect of this unworthy conception of the law less 
destructive of the certainty of its administration. 

The principles of the law are not as voluminous as supposed. 
They may be scientifically expressed in moderate compass, and 
with reasonable diligence mastered. They suffice to determine 
the immense majority of all questions presented. With a com- 
petent knowledge of them the administration of justice is cer- 
tain; and without such knowledge all is uncertainty. 

Let us assume, for the sake of the argument, that the sources 
of the law consist merely in statutes, and in judicial decisions. 
With the immense number of reports already in existence, re- 
inforced every year by hundreds of volumes, obviously it is be- 
yond the power of the human intellect to be familiar with them, 
or with any considerable proportion of them. The law there- 
fore must be different to different men, according to the de- 
cisions with which they happen to be familiar. Hence to every 
lawyer the law will vary according to his memory, and industry, 
and to his locality, and the consequent accessibility, or inaccessi- 
bility of reports. The judges themselves differ in the same 
way. Some are acquainted with some authorities, some with 
others; and others (and those not always the worst), with few 
or none ; and hence the views of the law entertained by them are 
as widely different as their individual accumulations. This ac- 
cidental agglomeration of precedents in the mind of the judge 
has been called by a late writer, his ‘‘ judicial conscience,’’ and 
adopting this expression, we may say of the law, as Seldon 
said less truly of equity, that it ‘‘is a knavish thing,’’ — the 
“judicial consciences ’’ of the individual judges varying as great- 
ly as the length of their feet. In short, from the very nature 
of things there can be no certainty whatever in guessing at the 
views that are likely to be entertained by the judge; and we may 
say without exaggeration that old Judge Bridlegoose’s method of 
deciding cases by casting the dice was but little worse than that 
of others, —the more especially as his decisions were generally 
affirmed by the appellate court, and his method discovered only 
towards the close of a long and distinguished judicial career. It 
is all luck; and in the plainest case no one can say, whether the 
court will take the view of the plaintiff, or that of the de- 
fendant, or some view that has never been suspected by either. 
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Fortunately, however, the remedy is obvious. It is only for 
the courts to return to the better traditions of the past; to re. 
sume their proper function of administering justice, which they 
have so completely abdicated ; and to exercise again their reason, 
their common sense, and their conscience. If they do this; if 
with Celsus they regard the law as ars boni et equi, — of which 
in old times jurists could say, ‘* We are deservedly called 
priests,’’! then will they again receive that reverence with which 
all men are ready to accord to the just judge; but which it is un- 
reasonable for them to expect so long as they continue to repu- 
diate their sacred function of administering justice, and to give 
us stones instead of bread. 

In conclusion it is proper for me to say that I do not call in 
question the character, ability, or learning of the judges of the 
higher courts. I indeed participate in the general opinion of the 
bar, that there is much room for reform in the manner of select- 
ing judges, and still more in the education of lawyers, from 
whose ranks the courts, under our system, are recruited; but I 
have always, during along practice, with some exceptions found 
the. judges of the appellate courts with whom I have been 
brought in contact to be gentlemen of competent ability and 
learning; and I know of no class of men with whom my rela- 
tions have been more pleasant and for whom I entertain a more 
sincere respect and esteem. Some of them are men of first- 
class ability, and the majority much above the average of the 
bar; and in short their character, learning, and ability are such, 
that it would be inexplicable how the decisions of men so capable 
of better things could be so unsatisfactory, were it not that we 
have been able to discern the cause, and to perceive that while 
it exists no improvement of the personnel of the court can give 
us uny hope of its amelioration. 

Our attack is not upon individuals, but upon a system; and 
what we have said has been applied equally to the bar and to the 
bench. 


Gerorce H. Smira. 
Los ANGELES, CAL. 


1 De Laudibus Leg. Ang. C. 3. 
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‘¢ Fiant electiones lite et libere.”’ 
— 2 Inst. 169. 
** The ballot is the crypt of conscience.” 
—Albany Fonblanque (Life, p. 226). 


There is in these days no cause so poor that it is ashamed to 
jay profane hands upon the constitution and to seek protection 
in strained and unintended constructions of its clauses. When 
all other refuge fails, the desperate cause flies to the ark of the 
constitution. Among recent instances, it has been reserved for 
a New York lawyer to question the reputation of the lightning, 
and to argue that death by electricity is pot painless but ‘* cruel,”’ 
and therefore unconstitutional.? 

This right of sanctuary has been abused. Possibly we are in 
danger of forgetting that in the ethics even of the legal profes- 
sion there is a point beyond which one cannot, without loss of 
self-respect, uphold a worthless argument; and the danger of 
frittering away and nullifying clear constitutional enactments 
ought to impose an additional restraint on the impulse to attack, 
in the name of the constitution, a statute intrinsically just and 
efficacious. 

We may be sure, however, that every nerve will be strained 
by the interests which thrive upon machine politics to prove 
some unconstitutionality in the laws by which eleven progressive 
States have recently reformed their voting systems.’ The ob- 
ject of this article is to review briefly not the imaginable, the 
superficial, the flimsy, the insincere arguments that have been, 
or may be, offered against the validity of these statutes (these 


1 For a collection of decisions since 2 See comments in Alb. Law .., 
1856 interpreting the Australian ballot July 6, 1889. 
law in Great Britain, Ireland, Canada, 3 Ky., Mass., Ind., R. I., Mont., 
and Australia, see the appendix tothe Tenn., Minn., Mo., Wis., Conn. and 
writer’s “Australian Ballot System,’? Mich. 
2d ed., Boston, 1889. 
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would be without end), but the principal arguments that upon 
their face have something of the rational and substantial. It is 
presumed that every reader by this time has some knowledge of 
the general features of this legislation. For the present purpose 
its characteristic provisions may be noticed in the following 
order: I. Provisions relating to territorial operation ; IT. Pro- 
visions relating to the mode of voting; III. Provisions relating 
to nominations. 

I. Provisions Revatine To Terriror1aL Operation. —In 
most instances the new system has not been applied to all elec- 
tions throughout a State. It has been applied to elections for 
a particular class of officers,’ or to elections held in districts 
having a certain population.? We are thus confronted with the 
constitutional provision which has of late years become not un- 
common, that legislation shall be general and uniform, not 
special or local. The phraseology varies,* but the application 
of the principle has not turned upon the exact words of the in- 
strument. In only three of these States have ballot reform 
measures been enacted, but in most of the others such 


measures have been introduced and will doubtless become laws 


in the near future. 


1 Connecticut (all regular elec- 
tions); Massachusetts (all except 
town elections); Missouri (all except 
school, township and village elections, 
special elections in a single county, 
and elections not determined by bal- 
lot); Montana (all except school dis- 
trict elections); Tennessee (all 
elections for national, State, county 
and district officers); Wisconsin (all 
except town and village elections) ; 
Rhode Island (all elections for national 
and State officers and for the legisla- 
ture); Michigan (national, State and 
county elections). 

2 Minnesota (cities of 10,000 and 
more inhabitants); Missouri (cities 
and towns of more than 5,000 inhabi- 
tants); Tennessee (counties having 
70,000 inhabitants or more and cities 
having 9,000 inhabitants or more at 


It is important, therefore, to determine the 


the census of 1880); Wisconsin (cities 
having less than 50,000 inhabitants, 
and counties not having cities of 50,- 
000 or more inhabitants). Kentucky’s 
act applies to Louisville only, and has 
special constitutional sanction. See 
Rogers v. Jacob, 11 S. W. Rep. 513. 

3 Uniform (Ala., VII.,1); general 
and of uniform operation (Ind., IV., 
22; Iowa, III., 30; Kan., III., 17; Nev., 
IV., 20; O., II., 26; Cal., I., 11; Ga, 
I.,4,1; Fla., B. of R., 11; Ariz., B. of 
R., 17); not local or special (Ark., V., 
25; Cal., IV., 25; Colo., V., 25; IIL, 
IV., 22; La., 46; Md., III., 33; Mo., 
IV., 53; Neb., III., 15; Nev., IV., 20; 
N. J., IV.,1; Or., IV., 28; Pa., IIL., 7; 
Tex., III., 27,56; W. Va., VI., 39); not 
private or local (N. Y., Amd. 1874, IL, 
18). 
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bearing of the rule against special and local legislation. It has 
been the subject of a large number of decisions ; but these may 
be reduced to two general groups, representing two separate 
standpoints which have been assumed by the different courts. 
(a.) The first and looser rule has been adopted by the courts 
of Illinois, Kansas, Missouri, Nevada and other States, and as 
applied to the present inquiry, may be formulated as follows: 
Wherever the law, by its provision, is to operate in a class of 
cases defined in general terms, and capable of opening or closing 
for the entrance or exit of any persons or places which may 
come under or cease to fulfill the definition, the law is in sub- 
stance as well as in form a general law, and is constitutional. 
Thus, a law applying to cities of over 300,000 population,! or to 
cities having a population between 30,000 and 50,000,? or to 
cities of a particular class already marked out in a general clas- 
sification for purposes of municipal government,* is constitu- 
tional. In State v. Hunter‘ the rule is thus stated: * If the law 
is general and uniform throughout the State, operating upon all 
of a certain class, or upon all those who are brought within the 
relations and circumstances provided in the act,’’ it is valid. 
It is not material, in this view, that the class in fact embraces at 
present only one city or other unit ;° and legislation applying, e.g. 
to every county having a city of 100,000 population and a terri- 
tory without the city mapped out into streets and avenues, * is en- 
tirely proper. But a statute applying only to cities having a 
given population at a given time,’ or casting a given vote at a 
given election,® would clearly be invalid, and any statute of such 
tenor that it could never in the future apply to more than an 


1 Wheeler v. Phila., 77 Pa. 338; 5 State v. Hawkins (0.), 3 West. R. 
People v. Squire, 107 N. Y. 593, 601. 125; People v. Squire, 107 N. Y. 593, 

2 Rutherford v. Heddens, 82 Mo. 601; Marmet v. State, 12 N. East. R. 
388. (O.) 463. 

5 State v. Berka, 20 Neb. 375; State 6 Matter of Applic. of Church, 92 
v. Lawrence Bridge Co., 22 Kan. 459, N.Y. 1, 4. 
where it is said: ‘* Whenever a city 7 At a particular census, State v. 
comes into any class, it has all the Mitchell, 31 O. St. 392; State v. An- 
powers and privileges which have derson (O.),3 West. R. 605; Burkholtz 
been granted by the statute to any vv, State, 16 Lea (Tenn.), 71. 


other city of that class.’’ ® State v. Boyd, 19 Nev, 43. 
4 88 Kan. 578, 589; 17 Pac. R. 177. 
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ascertained number of cities! would fall for the same reason, A 
law applying only to cities of less than 100,000 population hag 
been held not valid, because all cities of a greater population are 
permanently excluded.? In short, any definition confining the law 
permanently to a particular unit or units does not establish a 
general rule, and can not stand. 

(d.) A-stricter and more correct interpretation of the objectof 
the constitution has been made by the courts of New Jersey, and 
is apparently adopted in Ohio. Perhaps the best statement of it 
is contained in State v. Township Comrs.,* a recent decision, 
where it is said that a general law must embrace a ** group of 
objects distinguished by qualities and characteristics, sufficiently 
marked and important, having regard to the purposes of the legis. 
lation, to make them a class by themselves, including all, ex- 
cepting none, which pertain to the class.’’ There must bea 
causal relation between the basis of classification and the purport 
of the legislation. Thus, a law requiring cities having more 
than a certain population to provide a certain number of polling 
places would be proper, while a law providing different systems 
of laying out streets in cities of different populations would be 
invalid.) Where a statute changed the terms of office of coun- 
cilmen in cities having a population over 12,000, the court said: 
‘* The question here is whether for the purpose of this legis- 
lation * * * smallness of population may not be a sub- 
stantial and sufficiently important ground to distinguish such 
communities from the great cities of the State.’’* In Exp. 


1 Topeka v. Gillett, 32 Kan. 436 Parsons, 40 N. J. L. 1, 9; State», 
(where the act applied to cities ofover Hammer, 42 N. J. L. 435, 440; New 
6,000 population, and was to take Brunswick v. Fitzgerald, 47N.J.L, at 
effect only if accepted within acertain 483; s.c. 48 N.J. L. 457, at 487. 
number of days); State v. Pugh, 43 5 47N. J. L., at 483. 

O. 98, 114; Devine v. Cook, 84 Ill. 6 State v. Wood, 5 Cent. (N. J.) 
590; State v. Hermann, 75 Mo. 340, 345. So where an act forbad the 
352; State v. Hayes (Mo.), 4 West. discharge of police officers unless for 
R. 666. cause, except at ‘‘ sea-side and summer 

2 Davis v. Clark, 106 Pa.377. See  resorts,’’ and it appeared that the cus- 
Com. v. Patton, 88 Pa. 260. ; tom in such places was to dispense 

314 Atl. R. 587. with half the police force in winter, 

4 For a clear explanation of this the question arose whether this cus 
view of the rule, see Van Riper v. tom was sufficient ground for making 
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Falk! a law punishing any one found with burglars’ tools in his 
possession within four miles of a city of a certain class was held 
unconstitutional, since here the criminal act was as fit a subject 
for punishment in one part of the State as in another; and this 
case was distinguished in Marmet v. State,? where trading 
without a license was forbidden under penalty, in cities of 
a certain class, on the ground that in the latter case the pro- 
hibition ‘* is of use only where the needs of dense population 
require it. In the rural districts * * * no necessity for it 
exists.”” 

The New Jersey interpretation is certainly, as a matter of 
construction, the sounder one, though it is not at all likely to 
prevail. The question arises whether, under either of the inter- 
pretations, the classification made in the ballot reform acts are 
beyond criticism. First, the Tennessee law seems to fall, even 
by the looser rule. The case of Burkholtz v. State * apparently 
disposes of it. Next, laws which apply to elections for a certain 


class of officers, and laws applying to elections in communities 
of a given size are clearly valid, if tested by the looser (or, as 


it may be called, the Western) rule. But do these laws fulfill 
the requirements of the New Jersey rule? It is believed that 
none of the laws hitherto passed (except the Tennessee act ) fail 
todo so. Each of the various exceptions and classifications thus 
far made in them rests ultimately on one of the following distine- 
tions: (a) between municipal communities falling under differ- 
ent heads already established for legislative purposes, as, cities 
of the first class, towns, villages, etc.; (b) between special and 
general elections; (c) between elections viva voce and elections 
by ballot; (d@) between elections throughout a county or larger 
district and elections in a municipality; (¢) between elections in 
large municipalities and elections in small ones. The distinction 


the exception in thelaw. Clark v. Cape 
May, 14 Atl. R. (N. J.) 581. 

1 42 0. 638. 

* 12 East. R. (O.) 463, supra. 

* “Tf uniformity of regulation is un- 
suited to different localities the end 
Must be attained by diversity.” Pat- 
terson v. Barlow, 60 Pa. 54, 75. In 


Com. v. McClelland, 83 Ky. 686, it was 
said that ‘‘ when in one part of the 
State elections are free from force and 
fraud and in another they are attended 
by violence or tumult and intimida- 
tion,” there was ground for a differ- 
ence in legislation. 


4 16 Lea, 71. 
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(a) is clearly a proper basis for legislation of varying content, 
The distinction (6) is sufficiently justified by the difference in ex. 
pense, style of polling apparatus, and other additional arrange. 
ments required by the new system. The distinction (c) needs 
no comment. The distinctions (d) and (e) rest on much the same 
grounds. These are? that the conduct of local elections in thickly 
populated communities, centers of commerce and of polities, is 
yearly attended with more and more corruption, fraud and 
kindred abuses, and cannot be left without more careful reg. 
ulation; that similar phenomena attend State and_ national 
elections, where the prizes are greater and the rivalry more de- 
termined; that the conduct of such elections must without fur- 
ther delay be taken more into the hands of the State itself, and 
the right to vote sincerely and effectively must be strictly 
guarded; and that where these evils do not exist to any serious 
extent (for instance, in all elections in small towns, or in the 
separate elections for town officers,) it is not necessary to sur- 
round the election with these careful precautions. On these 
grounds the above distinctions would seem to be valid.’ 

II. Provisions Retatine To THE Mope or Vorine. — How 
far are we constitutionally forbidden to employ the particular 
machinery,— private compartments, official ballots, State-printed 
and State-distributed, personal inscription of the ballot, ete.— 
which the system of compulsory secret voting has introduced? 

In thirty-three States we find at the threshold a provision 
that all popular elections shall be by ballot. ¢ 

The question immediately presents itself: How far does the 


1 New Brunswick v. Fitzgerald, 48 Del.,IV., 11;"Fla., XV., 5; Ga., IL, 1; 
N.J. L. 457, 487; s.¢. 47 N.J.L. at VIL.,2; Ind., 18; Iowa, IL., 6; 


487 and cases cited; In re Com’rs of 
Elizabeth, 49 N. J. L. 488, 495. 

2 See Ex p. Falk, Com. v. McClel- 
land, Patterson v. Barlow, supra. 

8 It is true that the Wisconsin law 
appears to be invalid according to 
Davis v. Clark, 106 Pa. 377, supra; but 
the soundness of that decision may be 
questioned. 


Ala., IIL., 7; Ark., VIL., 3; Cal., II., 


6; Colo., VII., 8; Conn., Amd. VI.; 


Kan., IV., 1; La., 107; Me., II.,1; Md, 


I., 1; Mich., VII., 2; Minn., 1V., 7,VIL., 


6; Miss., VII., 1; Mo., VIIL., 3; Neb., 
VII., 6; Nev., Il., 5; N. H., §§ 14, 82, 
60; N. Y., II., 5; N. C., VI., 8; 0., Va 
2; Pa., VIIL, 4; R. I., 2; 8.C, 
VIL, 1; Tenn., IV., 4; Tex., VI, 4; 
Vt., Amd. 1850, XI[V.; Va., III, 2; 
Wis., III., 3. In some cases excep- 
tion is made in favor of towns, etc. 
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duty of the legislature to provide for election by ballot necessa- 
rily sanction reasonable regulations which aim at securing com- 
plete and inviolate secrecy? Is.or is not such legislation merely 
carrying out and effectuating the constitutional requirement? 

A satisfactory account of the history of secret voting in all 
times is yet to be written; but, although the writer has not been 
able to make such an investigation as could be wished, his search 
has convinced him that in common usage the term ballot has al- 
ways been used, without any adjective, to express the idea of a 
yote cast in such a way that its purport is unknown at the time 
of casting, —in short, of ‘‘ secret’’ voting. In the first place, 
this was the undoubted usage in Great Britain during the great 
ballot agitation of 1830-1860, when Bright, Peel, O’Connell, 
Macaulay, Sydney Smith, and others whose utterances go to 
make up the best usage, engaged in the controversy.’ I find 
no instance, in examining that literaturé, of the use of the phrase 
“secret”? ballot. Furthermore, the English usage was the same 


both before? and after* this period. The usage in this country 
has not differed. Ordinary literature gives us few examples; ‘ 


1“ §¢. You will acknowledge that 
the efficiency of the ballot depends 
upon the secrecy?”’’ Sch.: ‘* True; 
because we consider the ballot a short 
name for secret voting.”? London 
Rev., No. 1: Dialogue betweena Far- 
mer, a Schoolmaster, and a Squire. 
“Secrecy is the whole recommenda- 
tion of the Ballot; ’? Moral Argument 
for the Ballot: Ballot Society, 1853. 
“With the Ballot a man may act as 
he like, so he hold his peace.” The 
Ballot a Conservative Measure, Elton, 
1857. “It must not be forgotten that 
in the ballot concealment must be ab- 
solutely compulsory.”” Sydney Smith, 
Essay on “The Ballot.”? See Grego, 
Hist. of Parl. Elections (1886), c. XIV. 

* The quotations in Latham’s John- 
ton’s Dictionary (1876) and in Mur- 
tay’s New English Dictionary (1888), 
8. v. Ballot, make this entirely clear. 

* See, for example, May, Democ- 


racy in Europe, II., 174; Const’l 
History, ed. 1882, I., 416, 445, III., . 
454; Hallam’s Const’! Hist., 6th ed., 
II., 366, note; Encyl. Dictionary 
(1881); Century Dict. (1889); La- 
lor’s Political Cycl.; Encyl. Britan- 
nica. The Imperial Dict., and 
Skeat’s Dict. do not notice the idea of 
secrecy ; but the definition in Murray’s, 
Johnson’s and the Century Dicts., are 
enforced by copious citations, while 
those of the former two are not. Gib- 
bon (Decline and Fall, c. 44, at notes 
28, 29) uses ‘‘ secret ballot.” 

4 When in 1868 Arkansas, and in 1849 
Illinois, abandoned viva voce for secret 
voting, the new constitutional provis- 
ion required merely that elections 
should be held “ by ballot.” In all the 
States in which the constitution re- 
quires ballots to be numbered (Ark., 
Colo., Mo. and Pa.) it is also provided 
that the officers of elections shall be 
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but (which is more to our purpose ) the judicial tribunals of the 
various States have been as one in using the simple term ** ballot” 
and in interpreting it as an absolutely secret method of voting. 

‘Our whole ballot system is based on the idea that unless jp. 
violable secrecy is preserved concerning every voter’s action 
there can be no safety against those personal or political influ 
ences which destroy individual freedom of choice.’’? The object 
of the ballot ** considered with reference to the history of our 
country and the whole theory of popular government is too plain 
to be misunderstood; ”’ it is ** to secure the entire independence 
of the voters,’’ to secure to every one * the right of preventing 
any one else from knowing how he voted.’’* The testimony 
is clear that the idea of secrecy has been the essential and per- 
manent one, and the particular manner of writing, marking, or 
otherwise indicating the choice has been incidental and subordi- 


nate. 


If, then, complete secrecy and independence of voting is the 
object of the ballot, and it is seen that our ordinary system does 


sworn to keep secret any knowledge 
so obtained, the evident understand- 
ing being that the object of secrecy 
would thus be preserved. The recent 
use of the term ‘‘secret’’ ballot has 
grown out of a perception that the 
purpose of the ballot has not been at- 
tained under our system of polling 
arrangements; and this phrase, so 
far as it is current, cannot affect the 
construction of constitutions made 
more than a few years ago, or the 
signification of the term ‘ ballot” as 
determined by general usage. 

1 Temple v. Mead, 4 Vt. 535, 540; 
Com. v. Woelper, 3 Serg. & R. 29, 37; 
Letter of Read, C. J., Phila. 1873; 
People v. Pease, 27 N. Y. 45, 81; Peo- 
ple v. Cicott, 16 Mich. 283, 295, 297, 
312; Williams v. Stein, 38 Ind. 89; 
Pedigo v. Grimes, 113 Ind. 148; Rogers, 
J., Cire, Ct., Hanner v. Swift, 7 Chic. 
Leg. News, 167; Jameson, J., 8 Chic. 
Leg. News, 691. See also W. M. 


not by any means carry out that object, and that it is necessary 


Stanley, in 8 Chic. Leg. News, 110; Jd, 
86. 


2 Campbell, J., in People v. Cicott, 
supra. 

3 Christiancy, J., Ib. 312. 

4It is noticeable that the same 
usage with reference to the Latin 
tabella obtained at Rome (where 
about B. C. 139, by the Gabinian law 
a system very similar to the Austra- 
lian was introduced to secure inde- 
pendence in voting). ‘‘ Latebra in qua, 


bonis ignorantibus, tabella vitiosum ~ 


occultaret suffragium,”’ Cic. De Leg., 
III., 15, 16; ** Videtis in tabella jam, 
ante quanta sit facta labes.” This 
continued in Trajan’s time, when the 
ballot was restored. See Pliny, Epist., 
III., 20, where ‘‘ tabella”’ is used as 
equivalent to ‘‘ tacita suffragia.” See 
Beaufort, Repub. Romaine, II., c. 4, p. 
230; Ramsay, Roman Antiquities, p. 
108. 
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to compel (and not merely permit) secrecy, in order to place all 
yoters under the same necessity and thus make it impossible to 
draw inferences from conduct, it follows that in instituting a sys- 
tem of compulsory secret voting we are effectually authorized by 
constitutional provision. The object of the ballot is to secure 
an absolutely independent suffrage; compulsory secrecy is 
plainly the only means. All reasonable regulations to compel 
secrecy are therefore valid. 

In the absence of such express constitutional sanction we must 
resort to the general principles upon which the right of suffrage 
rests. First. It is clear that ‘‘ the electoral franchise is not an un- 
restrained license. Ina government of law,the law must regulate 
the manner in which it is to be exercised. The time, occasion 
and mode of voting are to be prescribed by the legislature in sub- 
ordination to the provisions of the constitution.’’! It must be 
remembered that the elector’s privilege is a mere constitutional 
abstraction, until an opportunity is given to exercise it according 
to the form of law,? and that “all the efficacy given to the 
act of casting a ballot is derived from the law-making power and 
through legal enactments.’’* In order that the franchise may 
effectively exist there must be an appointment of time, place 
and mode. Now, it is the duty and the right of the legislature 
to make regulations for this purpose,‘ and the mere fact that for- 
malities are thus prescribed is therefore no ground for an objec- 
tion, unless they are unreasonable in view of the necessity of 
the situation.® 


1 Paine on Elections (1888), § 5. 5 “Abuses cannot be guarded against 


2 See 6 Webster’s Works, 224-228, 


passim. 

5 People v. Cowles, 8 Kern. (N. Y.) 
350; McKune v. Weller, 11 Cal. 49, 59, 
See Sawyer v. Haydon, 1 Nev. 75. 

4 Capen v. Foster, 12 Pick. 485, 488. 
The right given by the constitutions of 
Ala., Cal., Colo., Conn., Fla., Ga., Ky., 
La., Md., Mich., Nev., Ore., Tex. and 
W. Va., to make laws to preserve the 
purity of elections may be regarded as 
giving additional sanction to the legis- 
lative power to regulate elections. 


nor rights preserved by statute, with- 
out resorting to proceedings more or 
less formal. Ifwetake * * * the 
statute of frauds, what is it but the 
requirement of formalities? The disa- 
bility or disfranchisement is insepara- 
ble from the necessary protection: 
perhaps it may be said that protection 
can only be afforded by imposing a 
disability.”” Dixon, C. J., in State v. 
Hilmantel, 21 Wis. 566, 572. 
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Secondly. The electoral franchise is a right not merely to vote, 
but to vote effectively, that is to have one’s vote carry its pro- 
portionate weight in effecting the result. In other words, when- 
ever another person, by coercing me, or by coercing or bribing 
my neighbor, or by voting unlawfully, casts a vote or votes more 
than he is entitled to, my franchise is infringed, for my vote has 
now less than its proportionate share of influence upon the result, 
This is what is meant by the express constitutional provisions,! 
that elections shall be ‘* equal;’’? but it is none the less by 
common law a part of the conception of the electoral right. 
Said Dillon, C. J., in Edmonds v. Banbury: * ‘* Every citizen 
who is entitled to vote is interested in having excluded from the 
box the ballots of those not entitled.’’ ‘* The great object of 
the constitutional franchise,’’ says another court, * is to extend 
to every citizen * * * the right of suffrage, so that each 
may have his equal and proportionate weight at the polls. The 
spirit of these provisions is as much violated by the reception of 
votes from those not entitled to cast them as by the exclusion of 
the votes of those who have the right of suffrage, for in either 


case the citizen properly qualified is not allowed his equal and 
proportionate weight in the conduct of public affairs.’’* It fol- 
lows that the legislature not only may but must enact all rea- 
sonable regulations to prevent improper practices, and to con- 
serve any right in its entirety. It follows, too, that if by 
the strictness of our regulations for compelling secrecy we 
impede or embarrass or practically disfranchise a few elect- 


1 «¢Free and equal,’”? Ark., III.,2; Elections,” Phila. Civ. Serv. Ref. 


Del., I., 8; 11, 8; Ind., 1; 
Ky., XIII., 7; Or., 1; Pa., L., 5; 
Tenn., 1.,5. ‘*Equal right to elect 
and be elected,” are the express 
words in Mass. Decl. of Rights, art. 
9; N. H., Jb., § 11; 8. C., I., 30; Vt. 
I., 8. Mr. Binney points out that the 
provision decreeing elections to be 
*‘free’’ also requires that the vote 
shall be absolutely secret in order to 
possess this freedom. (‘Ballot Re- 
form Essential to Free and Equal 


Ass. 1889, p. 30.) 
2 Elections are free when the 


voters are subjected to no intimidation . 


or improper influence. Elections are 
equal when the vote of every elector is 
equal in its influence upon the result 
to the vote of every other elector.” 
People v. Hoffman, 3 West. R. (Ill.) 
522, 533; Patterson v. Barlow, 60 Pa. 
54. 

3 28 Ia. 267, 271. 

4 Davis v. School Dist., 44 N. H. 
398, 404. 


© 
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ors, the law is not necessarily invalid, if it prevents improper 
practices and thus saves the many franchises which would other- 
wise be impaired. In short, it is better to exclude one thousand 
illegal votes, even at the cost of also excluding a few legal ones, 
than to reverse the situation; ! and the elector is entitled to de- 
mand that we protect his right upon this principle.? These prin- 
ciples may be applied to the various ballot act provisions, only 
one or two of which can here be noticed. The provision that 
no more than three extra ballots in all can be obtained by one who 
spoils the first ballot in marking is apparently a wholesome and 
necessary regulation. A provision confining the voter to one ballot 
would seem to be unreasonable. A law requiring that the ballot 
shall be marked in private, and failing to provide for assistance 
to illiterates would be unreasonable, for it is not at all inconsist- 
ent with the principle of the reform to allow illiterates to be 
assisted if necessary.‘ The failure to recognize this has made the 


1 See Com. v. McClelland, 83 Ky. 
686, accord. ‘* Perhaps it may be said 
that protection can only be afforded by 
imposing a disability.’’ State v. Hil- 
mantel, supra. 

2 Not much assistance is to be de- 
rived from the decisions upon the va- 
lidity of registration laws. The only 
cases (not overruled) holding such a 
law tobe unconstitutional (per se and 
apart from special unreasonable pro- 
visions) are Dells v. Kennedy, 49 Wis. 
555; White v. Multmomah Co., 10 Pac. 
R. (Or.) 484; State v. Conner, 34 N. 
W. (Neb.) 499. See also Daggett v. 
Hudson, 8 Northeast. Rep. (O.) 538. 
Suchlaws have recently been held valid 
in People v. Hoffman, 3 West. (Ill.) 
522; State v. Betts, 31 Kan. 537. 

5 For an able criticism of the points 
of unconstitutionality advanced in 
Governor Hill’s veto, see an article by 
Louis F. Post, Esq., of New York 
(printed in pamphlet form as “ Elec- 
tion Reform,’’ by the N. Y. Standard). 
In this place may be noticed two decis- 
fons having a general bearing upon 


this part of the subject. It is held in 
Rogers v. Jacob, 11S. W. Rep. (Ky.) 
513, that a law requiring votes to be 
given by ballot need not violate the 
requirement that elections shall be 
*¢ equal,’’ any more than a requirement 
that they be given viva voce. Inthe 
same case it was held that the pro- 
visions of the Kentucky law (except 
as mentioned infra), were consti- 
tutional. For the Kentucky law in 
full, see the writer’s “‘ Australian Bal- 
lot System,’’ Boston, 1889. In Capen 
v. Foster, 12 Pick. 485, it was held that 
a law requiring a vote to be given in 
writing and presented in person was 
constitutional, as providing ‘‘ an easy 
and reasonable mode of exercising the 
constitutional right, and one calculated 
to prevent error and fraud.”’ 

4 Let us hope that this movement 
will open the eyes of our common- 
wealths to the absurd and vicious 
practice of allowing illiterates to have 
any voice in government, and will spur 
these States to join the advance guard 
of Massachusetts, Connecticut and 
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Kentucky act pro tanfo unconstitutional,’ and doubtless vitiates 
in the same way the Tennessee and the Connecticut ? statutes, 
An assistance clause is itself, of course, perfectly valid, because 
the illiterate must beassisted by some one in any case. It would 
seem that the acts allowing an illiterate to select a friend to 
assist him were less calculated to prevent abuses. 

III. Provisions Retatine to Nominations. — Nomination for 
public office may be considered in two aspects. First, it in. 
volves the right of every eligible person to be voted for by any 
elector who desires to do so; secondly, it involves the right of 
each elector to exercise choice among all who are eligible. The 
two rights may be protected by the same legislation, but it is 
important to remember that there is involved not merely the 
right of an individuai to be a candidate, but the right of every 
other person to select him for the office; practically the feasibil- 
ity of independent political movements depends upon the second 
right. Now these rights, like the right of suffrage, depend, for 


their effectual exercise, upon an appointment of time, place, 
and manner; and the legislature has undoubted power to make 
regulations for protecting these rights and insuring their enjoy- 


ment. The power of the legislature to regulate the mode of 
nomination is of course not to be confounded with the power to 
declare the conditions of eligibility, as to which there is some 
difference of opinion.‘ 


Florida. Nothing diminishes illiteracy 
more than making it an electoral dis- 
qualification. 

1 Rogers v. Jacob, 11 S. W. Rep. 
513. 

2 St. 1889, ch. 247. Iliterates who 
were voters on Nov. 19, 1855, are not 
provided for. 

8 In House Bill No. 203, 9 Colo. 
631, the court answered in the affirma- 
tive to a question of the legislature 
whether it was constitutional ‘to enact 
any law attempting to regulate the 
machinery of a political party in mak- 
ing nominations for public offices.” 
In Leonard v. Com., 112 Pa. 607, it 
was held that a statute punishing im- 


proper practices at caucuses, etc., was 
valid, and was an “election law”? un- 
der the constitution. ‘The import- 
ance of the relation of the primary to 
the general elections must be apparent. 
Primary elections and nominating con- 
ventions have now become a part of 
one great political system and are 
welded and united into it so firmly as 
to be difficult of separation. The law 
is as much an election law when it 
strikes at the fraud in the primary 
election as when it arrests the fraudu- 
lent ballot just as it is ready to be 
dropped into the box at the general 
election.”’ 

4In favor of the existence of such 
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How far do the ballot act provisions infringe the two rights 
above mentioned? No one needs to be told that under the old 
system, the right to be voted for was grossly impaired, was not 
in fact enjoyed by those who could not secure the support of a 
caucus or a convention, that is, was in most cases, confined to a 
select few, and not always to the worthiest. The Australian 
ballot system abolishes these pernicious abuses, and restores the 
right in its integrity and with all its significance to intelligent 
politics and progressive administration. Such regulations as are 
imposed upon nominations are of the simplest character. The 
requirement that a certain small number of signatures shall be 
secured practically impairs no one’s right, since he who cannet 
before an election secure the favorable signatures of one per cent. 
or less of the electors would not be able to obtain a majority or 
a plurality of the votes at the election. If the law requires 
merely a prior notice of intention to be a candidate and not the 
procuring of a given number of signatures, it would scem that 
no objection could be raised.1_ The provision of a blank space 
on the ballot under each office for the name of any one not nomi- 
nated obviates all possible doubt on this point. 

Of course, the right to be voted for is a right to have an equal 
opportunity to be voted for. This also is apparently a part of 
the meaning of the frequent constitutional provision («already 
referred to) that elections shall be *‘equal.’’ It results that, 
in recognizing and endeavoring to remedy the deplorable state 
of affairs which has through legislative neglect been allowed to 
exist in direct defiance of this principle, the legislature must not 
perpetuate the evil in its statute, and must see that every nom- 
inee has an equal chance upon the ballot, so far as its official 
arrangement is concerned. No candidate must be slighted. It 
would seem? that the party group system of arrangement, as 
adopted in Indiana and Missouri, does not afford such an equal 


aright are People v. Hoffman,3 West. for persons not nominated. See the 
(Ill.) 522, 535; Ohio v. Covington, 29 objection of Mr. Charles C. Binney, in 
0. 102,118. Opposed, to someextent, The Nation for May 9, 1889. 
is Barker v. People, 3 Cow. 686, 703. 2 As Mr. CharlesC. Binney, of Phila- 

1 This, if correct, would makeit delphia, has pointed out: N. Y. 
possible to use the Rhines voting Nation, June 27, 1889. 
machine without an extra ballot box 

VOL, XXIII. 49 
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opportunity. It expressly affords special facilities and induce. 
ments for voting for regular party nominees, by giving the latter 
a more desirable place and by allowing several to be voted for by 
onemark. The method adopted in a proposed Michigan bill, by 
which the nominees of the six parties casting the largest vote 
were to be voted for on a Rhines voting machine, while other 
nominees were to be voted for by privately printed ballots in a 
separate ballot-box, was of course open to this objection in even 
a greater degree. 

It may be suggested, finally, with reference to the regulations 
imposed by the ballot acts both upon the mode of nomination 
and upon the mode of voting, that ‘the following general princi- 
ples should in each case be applied by the court: 1. The conduct 
of elections must, in any case, be covered by some statutory 
regulation, and it is difficult to draw the line at which this regu- 
lation ceases to impose proper restrictions and begins to take 
away the franchise itself. 2. Modern electoral abuses require 
strict precautions for the protection of the rights involved; and 
if by certain precautions a greater good is obtained than is 


lost, and a greater evil avoided than retained, the law should 
stand. 38. Where public opinion has procured the enactment 
of a law for the repression of certain electoral abuses, and 
there has been no ground for inferring a desire to impair the 
suffrage, every intendment should be made in favor of the law. 


Joun H. Wigmore. 
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THE DETERMINATION OF AN AGENCY OR AUTHORITY. 


« By performance of Object or Lapse of time. 
By Act of Principal. 
By Act of Agent. 
By Death of Principal. 
By Death of Agent. 
By Bankruptcy of Principal. 
By Bankruptcy of Agent. 
By Marriage. 
By Insanity of Principal. 
By Insanity of Agent. 
By Destruction of Subject-Matter. 
By War. 
By other Circumstances. 
At what time Revocation takes Effect. 
Authority coupled with Interest or on Consideration. 


An agency may be terminated in three ways: (1) by agree- 
ment of both parties; (2) by the act of one party ; (3) by opera- 
tion of law. The dissolution by agreement may be (a) by 
performance of the object of the agency or by (6) efflux of time. 
The dissolution by the act of a party may be (c) by revocation 
by the principal or (d) by the renunciation of the agent. The 
dissolution by operation of law may be (e) by the death of the 
principal; (f) by the death of the agent; (g) by the bankruptcy 
of the principal; (4) by the bankruptcy of the agent; (7) by 
marriage; (7) by the insanity of the principal; (4) by the in- 
sanity of the agent ; (7) by the destruction of the subject-matter 
of the agency; (m) by war; (n) by other special circumstances. 

PERFORMANCE OF Opsyect — Larse or Time.— Where by ex- 
press agreement the agency is limited to a definite object or 
a definite time, the performance of the object or the expiration 
of the time dissolves the agency in due course.'’ Thus where a 


1 Blackburn v. Scholes, 2 Camp, Latham, 40 Conn. 454; Schlater v. 
843; Moore v. Stone, 40 Ia. 259; Winpenny, 75 Pa. St. 321; Bradford v. 
Walker v. Derby, 5 Biss. 134; Burton Bush, 10 Ala. 386; Smith o. Rice, 1 
v. Great Nor. R. Co., 9 Ex. 507; Asp- Bailey, 648; Foster v. Calhoun, Dudl. 
din v. Aspdin, 5. Q. B. 671; Reidt. (S.C.) 75; Moore v. Stone, 40 Iowa, 259. 
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land-owner employed an agent to sell it, agreeing that if he found 
a purchaser at a fixed price he would pay him $500, it was held 
that when the agent procured such a purchaser his agency 
ceased.'. So, where A. appointed B., his agent, to sell machines 
for him, the agreement providing that A. would furnish B. * such 
number of machines as B. might be able to sell as his agent 
prior to October Ist, 1867,’’ it was ruled that the agency con- 
tinued only to October 1st.?_ A land-owner may employ several 
different agents to act for him in the sale of the same tract and 
a sale by one will operate as a revocation of the authority of the 
others. So the agent of the owner of a play to effect a sale 
thereof was held to have no power to sell after a sale of the play 
by his sub-agent.*. The authority of an agent for the sale of 
reaping machines to receive payment of notes taken from pur- 
chasers and payable to his principal was held to cease with the 
surrender of the notes to his principal.’ A power of attorney 
from a bank will not be invalidated by the expiration of the 
term of office of the directors who executed it.6 Where an agent 
is employed to secure a debt of his principal which he does by 
obtaining from the debtor notes payable to said debtor and with 
his indorsement on them, his agency does not cease while he 
still holds the notes and his acts have not been approved by his 
principal.’ Where a power of attorney was executed to A. by 
B.’s widow and heirs, empowering A. to complete a contract 
made by B., it was held that it was not revoked by a grant of 
administration to her two days afterwards.® 

The authority of an attorney at law ceases with the entry of 
judgment or at least the issue of execution within the year.’ So, 
a party may sue out a writ of execution, scire facias or attach- 


1 Short v. Millard, 68 Ill. 292. ® Jackson v. Bartlett, 8 Johns. 361; 
2 Gundlach v. Fisher, 59 Ill. 172. Kellogg v. Gilbert, 10 Johns. 220; 6 
8 Ahern v. Baker, 34 Minn. 98. Am. Dec. 350; Gorham v. Gale, 7 Cow. 
4 Wallack v. Daly, 1 Weekly Dig. 739; 17 Am. Dec. 549. McLain v. Wat- 

198. kins, 43 Ill. 24; Mordecai v. Charles- 
5 Strachan v. Muxlow, 24 Miss. 21. ton,8S.C. 100. After judgment ina 
6 Northampton Bk. v. Pepron, 11 justice’s court there is no implied 

Mass. 288. authority to the attorney, to receive 
™ Wallace v. Goold, 91 Ill. service in subsequent proceedings. 
8 Jones v. Commercial Bk., 78 Ky. Clark v. McGregor, 55 Mich. 412. 
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ment on an award or writ of error by a different attorney with- 
out giving notice of the change,' or commence garnishment pro- 
ceedings.” So, after judgment the attorney has no authority to 
revive or reverse the judgment,* though the authority continues, 
unlessexpressly revoked, for a time for the purpose of enforcing 
the judgment.‘ In some States, however, it is held that the au- 
thority is not terminated until judgment is satisfied.® 

Act or PrincipaL. — The principal may at any time before 
its performance revoke the authority of his agent at his pleas- 
ure.6 Where money is paid by A. into the hands of B. to re- 
main at the disposal of C. the right to it continues in A. until 
B. gives and C. takes credit for it or B. actually pays it to C. ; 
and up to this period B. is the agent of A. only and A. may 
countermand the authority to make payment.’ Even where the 


appointment expressly states that it is irrevocable the rule is the 
same. Where A. gives B. an order but countermands it before 
it is acted on he is not responsible for what B. does under it.® 
In California a person who had promised an agent a certain sum 
if he found a purchaser for his land within a month revoked the 


agent’s authority. 


1 Thorp v. Fowler, 5 Cow. 446; 
State v. Gulick, 17 N. J. L. 435; 
McLaren v. Chamer, 5 Paige, 530; Bur- 
gess v. Abbott, 6 Hill, 175. 

2 Hinckley v. Company, 9 Minn. 55. 

3 Richardson v. Talbot, 2 Bibb, 382. 

4 Lusk v. Hastings, 1 Hill, 656; 
Adams v. Bank, 23 How. Pr. 45; Lang- 
don v. Castleton, 30 Vt. 285; Gray v. 
Wass, 1 Me. 257; Flanders v. Sherman, 
18 Wis. 575; Dearborn v. Dearborn, 
15 Wass, 316. 

5 Gray v. Wass, 1 Me. 257; Nichols 
v. Dennis, R. M. Charlt. 188; Flanders 
v. Sherman, 18 Wis. 575. 

6 Peacock v. Cummings, 46 Pa. St. 
434; Coffin ». Landis, 46 Pa. St. 426; 
Blackstone v. Buttermore, 53 Pa. St. 
266; Wells v. Hatch, 43 N. H. 247; 
Trust v. Repoor, 15 How. Pr. 570; 
Pickler v. State, 18 Ind. 266; Gibbons 


Before the expiration of the month but zfter 
the revocation the agent found a purchaser. 


It was held that 


v. Gibbons, 4 Harr. 105; Jacobs v. 
Warfield, 23 La. Ann. 395; Brookshire 
v. Voncannon, 6 Ind. 231; Brown v. 
Pforr, 38 Cal. 550; Phillips v. Howell, 
60 Ga. 411; Lewis v. Sawyer, 44 Me. 
332; Simonton v. Minneapolis Bk., 24 
Minn. 216; Gates v. Davenport, 29 
Barb. 190; Evans v. Fearne, 16 Ala. 
689; 50 Am. Dec. 197; Phillips v. Ilow- 
ell, 60 Ga. 411; Walker v. Dennison, 86 
Til. 142. 

™ Howard College v. Pace, 15 Ga. 
486. 

8 Knapp v. Alford, 10 Paige, 205; 
40 Am. Dec. 241; Marfield v. Douglas, 
1 Sand. 360; McGregor v. Gardner, 14 
Ia. 826; Blackstone v. Buttermore, 53 
Pa. St. 266; Walker v. Dennison, 86 
Ill. 142. 

® Tucker v. Lawrence, 56 Vt. 467. 
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he could not recover the sum promised.'' In an English case A. 
and B. agreed ‘in consideration of the services and payments 
to be mutually rendered ’’ that for seven years, or as long as A. 
should continue to carry on business at the town of Liverpool, 
A. should be the sole agent there for the sale of B.’s coals and 
that B. would not employ any other agent there for that pur- 
pose. There were stipuiations in the agreement that B. should 
have the entire control over the prices for which and the credits 
at which the coals were to be sold; and that if A. could not sell 
a certain amount per year, or B. could not supply a certain 
amount per year, either party might on notice put an end to the 
agreement. At the end of four years B. sold the colliery itself. 
In an action by A. for damages for breach of the agreement 
thereby occasioned it was held that the action was not maintain- 
able ; for that the agreement did not bind the colliery owner to 
keep his colliery or to do more than employ the agent in the 
sale of such coals as he sent to Liverpool.? Though the agent is 
appointed under seal his authority may be revoked by parol.* 
The revocation may be implied from circumstances as well as 
formally declared by the principal. Thus, for example, appoint- 
ing another person to do the same act, may raise an inference of 
a revocation.» But an agent’s authority to collect money for 
his principal is not revoked by the mere appointment of another 
agent with like authority, and a payment by the debtor to the 
first agent after receiving notice of the appointment of the sec- 
ond will discharge the debt if there is no other evidence of a rev- 
ocation of the first agent’s authority. So, a power conferred 
upon an agent to negotiate bonds of the principal, if silent as to 
a like power previously given, does not operate as a revocation of 
the earlier power. Two persons may be employed separately 
to negotiate the sale or hypothecation of bonds and either may 


1 Brown v. Pfoor, 38 Cal. 550. 4 Wallace v. Goold, 91 Ill. 15; Reid 
2 Rhodes v. Harwood,1 L. R. App. v. Latham, 40 Conn. 452; Copeland v. 
Cas. 256; 24 W. R. 1078; 84 L. T. (x. Mercantile Ins. Co., 6 Pick. 108. 
s.) 890—H. L.; reversing 33 L. T. (N. 5 Morgan v. Stell, 5 Binn. 305; 
s.) 814; 31 L. T. (N. 8.) 61. Copeland v. Ins. Co., 6 Pick. 198, 
3 Pickler v. State, 18 Ind. 266; 6 Davol v. Quimby, 11 Allen, 208. 
Brookshire v. Brookshire, 8 Ired. 74; 
47 Am. Dec. 341. 
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thus dispose of them. If a disposition be made by one the other 
will be unable to exercise the power with which he was clothed, 
but until a sale or hypothecation is made, either may make it.’ 
And giving an additional power to one or two agents does 
not revoke the authority of the other.? But a power to 
sell a vessel given to B. is revoked by a letter of instructions to 
B. and A. committing the vessel and cargo to their care, and 
adding ‘‘we wish the vessel to be sold if it can be done at such 
price as youthink reasonable’’ and B. cannot sell without A.’s 
concurrence.® 

The demand of a note sent to a bank as agent for collection 
terminates the agency. One’s appointment as general agent of 
a life insurance company imports a revocation of his special 
agency thereof.’ Where a person puts his property in the hands 
of two or more brokers to sell, and afterwards notifies one of 
them of his change of purpose and proceeds to improve it in a 
manner inconsistent with a design to sell, this is not a revocation 
of authority as to the others. In a suit for specific perform- 
ance it appeared that A. as agent of B. sold land to C. and took 
his notes. Afterwards B. appointed D. his agent to sell the 
land ; C. thereupon agreed to give up his first contract and buy 
of D. for a larger sum, and afterwards C. paid the original notes 
to A. in whose hands they had remained. It was held that C. 
had notice of the revocation of the first agency by the creation 
of the second, and that the payment to A., which never came to 
the vendor, did not entitle the vendee to maintain the suit.7- On 
delivery of money by a debtor to a third person to be paid to 
his creditor, such person becomes the agent of the debtor, who 
may revoke his direction at any time before the creditor assents 
to it. Any disposition by the debtor inconsistent with the 
appropriation first intended, such as an assignment for the benefit 
of creditors will be a revocation. A transfer of the authority 


1 Hatch v. Coddington, 95 U. S. 48. 5 Rapier v. La. Equit. L. Ins. Co., 
? Cushman »v. Glover, 11 Ill. 600; 52 657 Ala. 101. 

Am. Dec. 461. 6 Lloyd v. Matthews, 51 N. Y. 124. 
8 Copeland v. Mercantile Ins. Co., 6 7 Clark v. Mullenix, 11 Ind. 532, 

Pick. 198, 8 Simonton v. Minneapolis Bk., 24 
4 Potter v. Merchants’ Bk.,28 N.Y. Minn. 216. 

641. 
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of one court to another by statute will not revoke an authority 
given by the first court to a committee to make a highway.! 
After revocation of an agent’s authority, the principal is not 
bound as between himself and the agent to notify the latter of 
his dissent from acts done by such agent in pursuance of the 
original authority.? 

A client may determine the authority of his attorney at any 
time by expressly revoking it.* A person has a general right to 
change his attorney, and will always be allowed to do so where 
the attorney has in his hands security for his charges and dis- 
bursements.* And if the attorney has been unfaithful to his 
trust he may be ordered to deliver up such securities. 

Acr or Acenr.— An agency may be dissolved by the renun- 
ciation of the agent,® or by his misconduct.?’ Where an agent 
had authority to sell and tried to sell a slave but failed and then 
attempted to run off and conceal the negro, this was held to be 
an absolute abandonment and renunciation of his agency.’ So, 
where an agent under a contract as a book canvasser wrote to 
his principal that he had determined to sell out and give up the 
business and that if the principal wanted it to come or send, it 
was held that the principal after having made a fair attempt to 
settle, and having reason to suspect the agent’s good faith, was 
justified in treating the agency as abandoned and in appointing 
another agent.? If the agency has been undertaken for a valuable 
consideration the agent, by renouncing it before the end of the 
term, will be liable for such damages as the principal may suffer 


1 Brown v. Somerset, 11 Mass. 221. 
2 Kelly v. Phelps, 57 Wis. 425. 


that the suit should be defended. 
Yoakley v. Hawley, 5 Lea, 670. 


8 Bathgate v. Haskins, 59 N. Y. 533; 
Langdon v. Castleton, 30 Vt. 285; 
Hazlett v. Gill, 5 Robt. 611; Wells . 
Hatch, 43 N. H. 246; Ogden v. Devlin, 
45 N. Y. (S.C.) 631; Eliot v. Lawton, 
7 Allen, 274; 83 Am. Dec. 683. An 
attorney cannot defend his client’s 
suit without his consent and such 
consent may be withdrawn at any time. 
It is immaterial that the interest of 
another client of the attorney requires 


4 Re Paschal, 10 Wall. 483; Mun- 
ford v. Murray, Hopk. 369. 

-5 Sloo v. Law, 4 Blatchf. C. C. 268. 

6 Case v. Jennings, 18 Tex. 661; 
Barrows v. Cushway, 37 Mich. 481; 
Conrey v. Brandegee, 2 La. Ann. 132; 
Coffin v. Landir, 5 Phila. 176. 

7 Henderson v. Hydraulic Works, 9 
Phila. 100; Whart. Agency, § 108. 

8 Case v. Jennings, 17 Tex. 661. 

® Stoddart v. Key, 62 How. Pr. 137, 
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thereby ;1 and this is true of a gratuitous undertaking which has 
been partly performed.? The change of the name of a firm does 
not operate to annul an agency conferred upon the same per- 
sons under another name.* An attorney at law may terminate 
the relation by withdrawing from the suit at any stage of the 
proceedings. In Tenney v. Berger,‘ the employment by the 
client of counsel with whom the attorney could not cordially co- 
operate for personal reasons, was held a good ground for the 
attorney’s withdrawal and that he might recover for the services 
already rendered. Said the court: ‘* The rule of law undoubt- 
edly is as claimed by the defendant that an attorney who is re- 
tained generally to conduct a legal proceeding enters into an 
entire contract to conduct the proceeding to its termination and 
that he cannot abandon the service of his client without justifi- 
able cause and reasonable notice. This rule has been laid down 
in many authorities.» If an attorney without just cause aban- 
dons his client before the proceeding for which he was retained 
has been conducted to its termination, he forfeits all right to pay- 
ment for.any services which he has rendered. The contract 
being entire he must perform it entirely in order to earn his 
compensation, and he is in the same position as any person who 
is engaged in rendering an entire service, who must show full 
performance before he can recover the stipulated compensation. 
While the attorney is thus bound to entire performance and the 
contract as to him is treated as an entire contract, it is a singular 
feature of the law that it should not be treated as an entire con- 
tract upon the other side; for it is held that a client may dis- 
charge his attorney arbitrarily without any cause at any time and 


1 Gill v. Middleton, 105 Mass. 479; 
White v. Smith, 6 Lans. 5; Bender v. 
Manning, 2 N. H. 289; Thorne v. Deas, 
4 Johns. 84; (Barrows v. Cushway, 37 
Mich. 481, holding that the agent must 
give the principal reasonable notice.) 
U. 8. v Jarvis, Daviess, 274. 

? Evans Agency, 86. 

5 Billingsley v. Dawson, 27 Iowa, 
210. 

493 N. Y. 524; 45 Am. Rep. 263; 48 
N.Y. (S. C.) 11. 


5 Menzies v. Rodrigues, 1 Price, 92; 
Stokes v. Trumper, 2 K. & J. 232; 
Creswell v. Byron, 14 Vesey, 272; 
Nichollo v. Wilson, 2 Dowl. (N. s.) 
1032; Harris v. Osborn, 2 Conn. 629; 
Whitehead v. Lord, 11 Eng. Law & Eq. 
589; Wadsworth v. Marshall, 2 C. & 
J. 665; Davis v. Smith, 48 Vt. 54; 
Bathgate v. Haskin, 59 N. Y. 535: 
2Greenl. Ev., § 142; Weeks’ Attor- 
neys, §§ 255, 316; Cordery Law of So- 
licitors, 62. 
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be liable to pay him only for the services which he has rendered 
up to the time of his discharge. What shall be a sufficient 
cause to justify an attorney in abandoning a case in which he has 
been retained has not been laid down in any general rule and 
cannot be. If the client refuses to advance money to pay the 
expenses of the litigation, or if he unreasonably refuses to ad- 
vance money during the progress of a long litigation to his at- 
torney to apply upon his compensation, sufficient cause may thus 
be furnished to justify the attorney in withdrawing from the 
service of his client. So any conduct on the part of the client 
during the progress of the litigation which would tend to degrade 
or humiliate the attorney, such as attempting to sustain his case 
by the subornation of witnesses or by any other unjustifiable means 
would furnish sufficient cause. The attorney is always interested 
to know with whom he is to be associated in the trial of a cause, 
The counsel is supposed to be his superior and is usually em- 
ployed on account of his superior ability, experience, reputation 
or professional standing, and after an attorney has engaged ina 
cause it would seem to be quite proper that he should be con- 
sulted as to the person who is to bear the important relation to 
him of counsel. The client would certainly have no right, against 
the protest of the attorney, to introduce as counsel in the case a 
person of bad character or of much inferior standing and learn- 
ing, one not capable of giving discreet or able advice. It would 
humiliate an attorney to sit down to the trial of a cause and see 
his case ruined by the mismanagement of counsel. The relations 
between attorney and counsel, too, are of a delicate and conf- 
dential nature. They should have faith in each other, and their 
relations should be such that they can cordially co-operate. 
While a client has the undoubted right to employ any counsel he. 
chooses, yet it is fair, and proper and professional etiquette re- 
quires that he should consult the attorney and other counsel in 
the case so that they can withdraw if for any reason they do not 
desire to be associated with them.”’ 

The attorney is as a rule bound to give reasonable notice,’ 


1 Ogden v. Devlin, 45 N. Y. Sup. 2 Bathgate v. Haskins, 59 N. Y. 533; 
Ct. 631; Trust v. Repoor, 15 How. Pr. Hoby v. Built, 3 B. & Ad. 850; Love ». 
570; Gustine v. Stoddard, 23 Hun, 99. Hall, 3 Yerg. 408. 
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though Parke, B., in one case said: ‘* There might be instances 
where he would be at liberty to do so without notice, because a 
case might occur so plain as not to require notice.’’! An attorney 
is not justified in withdrawing from a case merely because his 
client refuses to pay some demand pertaining to another pro- 
ceeding.? An attorney who refuses to go on with his client’s 
case, because the client fails to furnish money, must be deemed 
to assent to the substitution of another attorney; and it is within 
the discretion of the court to determine upon what terms the 
substitution shall be made and as to whether the judgment, when 
obtained, shall be chargeable with the fees of the attorney first 
employed.* The Michigan statute providing for a stay of pro- 
ceedings in the cause for the appointment by the client of 
another attorney or solicitor, in case ‘* any attorney or solicitor 
shall die, be removed or suspended, or cease to act as such,”’ 
does not apply to a case where a practicing attorney, for any 
reason, declines to go on with a particular case, while still con- 
tinuing in practice, but is intended to provide for those cases 
only in which the attorney or solicitor, by reason of death, disa- 


bility or other causes, has ceased to practice in the court. 
Deatu OF PrincrpaL. — The death of the principal revokes 
the agent’s authority.’ Where one is given notes to collect, which 
do not mature until after the giver’s death, his authority ter- 
minates with the death, and he is not liable for failure to collect, 


1 Nicholls v. Wilson, 11 M.& W.107. Atkins, 1 Humph. 294; 34 Am. Dec. 
2 Cairo, etc., R. Co. v. Koerner, 3 649; Huston v. Cantril, 11 Leigh, 136; 


Ill. App. 248. 

5 Re H., 93 N. Y. 881. 

* Coon v. Plymouth Plank Road Co., 
32 Mich. 248. 

5 Lincoln v. Emerson, 108 Mass. 87; 
Davis v. Windsor Sav. BK., 46 Vt. 728; 
Hunt v. Rousmaniere, 8 Wheat. 174; 
lewis v. Kerr, 17 Iowa, 88; Primm v. 
Stewart, 7 Tex. 178; Gale v. Lappan, 
12N. H. 145; 87 Am. Dec. 195, Cleve- 
land v. Williams, 29 Tex. 204; 94 Am. 
Dec. 274; Coney v. Saunders, 28 Ga. 
511; Saltmarsh v. Smith, 82 Ala. 407; 
Galt v. Galloway, 4 Pet. 333; Yerring- 
ton v. Greene, 7 R. I. 589; Jenkins v. 


Michigan Ins. Co. v. Leavenworth, 30 
Vt. 11; McDonald v. Black, 20 Ohio, 
185; Easton v. Ellis, 1 Handy, 70; Wil- 
son v. Edmonds, 24 N. H. 517; Boone 
v. Clark, 8 Cranch C. C. 389; Bank of 
Washington v. Pierson, 2 Wash. C. C. 
685; Scruggs v. Drover, 51 Ala. 274; 
McGriff v. Porter, 5 Fla. 373; Smith v. 
Smith, 1 Jones (L.), 185; 59 Am. Dec. 
, 581; Clayton v. Merrett, 52 Miss. 353; 
Lehigh Coal Co. v. Mohr, 83 Pa, St. 
228. The rule is the same where the 
death is not certainly known, but is 
presumed from long absence. Primm 
v. Stewart, 7 Tex. 178. 
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though during the delay'the makers become insolvent.’ In an 
Indiana case A. delivered a note to B. & C., attorneys, for col- 
lection, taking their receipt therefor. After B.’s death the note 
was collected by C., the surviving partner. In a suit against C, 
and the administrator of B., to recover the money collected, it 
was held that the relation between the parties was terminated by 
the death of B. and his estate could not be charged for the 
subsequent misconduct of C.?_ In Georgia, R. B., having been 
stabbed by L., requested his brother, E. B., to employ counsel 
and prosecute L. for the offense; and told him that whether he 
lived or died he should be paid. R. B. died and after his death 
E. B. employed counsel and prosecuted L. and paid therefor 
$175, to recover which sum he brought his action against R. B.’s 
administrator. It was held that R. B., dying before E. B. had 
acted on his request, the request was revoked by his death.’ 
But the rule only applies to acts which must be done in the name 
of the principal, and not to those which the agent may do in his 
own name. Thus, the executor of A. cannot recover from B. 
money received by the latter in discharge of notes given by C., 
the agent of A., to secure advances made by B. to C. as such 
agent, A.’s death having taken place unknown to both parties. 
before the advances were made.‘ And where by indorsement 
for collection authority is given to an agent to sue in his own 
name on negotiable paper, the legal title in trust is transferred, 
and the authority to collect is not revoked by the death of the 
principal and owner.® The authority of a sub-agent, where it 
emanates from the principal, is not affected by the death of the 
agent from whom he received the appointment.® An authority 
delegated to an attorney from three trustees having a power 
coupled with an interest and from the survivors and survivor of | 
them to sell and convey lands, is not revoked by the death of 


1 Darr v. Darr, 59 Iowa, 81. 72 Am. Dec. 212, the representatives 

2 Johnson v. Wilcox, 25 Ind. 182. of a deceased principal were held en- 

$ Jones v. Beall, 19 Ga. 171. titled to recover of an agent purchase 

4 Dick v. Page, 17 Mo. 234. money received by him on an author- 

5 Moore v. Hall, 48 Mich. 143. ized sale made by him, but after the 

6 Smith v. White, 5 Dana, 376; In _ principal’s death unknown to him. 
Carriger v. Whittington, 26 Mo. 811; 
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one of the trustees. Such delegation being joint and several, 
the attorney is invested with the full powers of the surviving 
trustees so as to pass both the beneficial and the legal estates.! 

The authority of an attorney at law is revoked by the death of 
the client;? and he has no authority without a new retainer to 
appear for the client’s executor or administrator.* Where a 
party litigant dies after verdict, the authority of his attorney 
to act for him is thereby determined, and he can neither give 
nor receive notice of motion for new trial or of appeal.‘ 

Deatu or AGent. — And the death of the agent terminates 
the agency ;° but does not affect the authority of a sub-agent.® 
But the death of an agent acting under a power of attorney giv- 
ing a right of substitution, revokes the authority of a sub-agent 
appointed under such power.’? And where the agent is a part- 
nership the death of one partner terminates the agency,* the rule 
being that where a power is given to two the death of one re- 
vokes it.? Where a commission vests power in two, without 
words of survivorship, and one of them dies, unless there is a 
subsequent recognition by the principal of the survivor as 


agent, his acts will not bind him.” Where one member of a 
firm, who were agents of an insurance company, died, it was held 
that the agency was terminated, and that receipts subsequently 
given to the insured, signed by the survivor, as survivor, were 


1 Wilson v. Stewart, 5 Pa. Law J. 
Rep. 450. 

2Gleason v. Dodd, 4 Metc. 333; 
Word v. Hopkins, 3 N. J. (L.) 263; 
Palman v. Van Buren, 7 How. Pr. 31; 
Austin v. Moore, 4 Lans. 67; Judson v. 
Love, 35 Cal. 463; Risley v. Fellows, 10 
Ill. 581; Beach v. Gregory, 2 Abb. Pr. 
206; Balbi v. Druet, 8 Edw. Ch. 
418 (except in extraordinary cases, see 
Booth v. Steer, 7 Jur. 678); Harness 
v. State, 57 Ind. 1; Clark v. Parrish, 1 
Bibb, 547; Campbell v. Kincaid, 3 T. 
B. Mon. 68; Adams v. Mellis, 59 How. 
Pr. 885; Austin v. Munroe, 4 Lans. 69; 
Wilson v. Smith, 22 Gratt. 473; Ar- 
mose v. Le Mothe, 5 Abb. N. C. 146. 

§ Gleason v. Dodd, 4 Metc. 333. 


4 Judson v. Love, 35 Cal. 463. 

5 Merrick’s Estate, 8 W. & S. 402; 
Page v. Allison, 1 Brev. 495; 2 Am. 
Dec. 632; City Council v. Duncan, 3 
Brev. 386; Jackson Ins. Co. v. Partee, 
9 Heisk. 96; Judson v. Love, 85 Cal. 
463. 
6 Smith v. White, 5 Dana, 376. 

7 Lehigh Coal Co. v. Mohr, 83 Pa. 
St. 228; 24 Am. Rep. 161; Perus v. 
Aycinea, 3 W. & S. 79; Watt v. Watt, 
2 Barb. Ch. 371. 

8 Martine v. International Fire Ins. 
Co., 53 N. Y. 339; 138 Am. Rep. 529. 

® Hartford Ins. Co. v. Wilcox, 57 
Ill. 180. 

% Hartford Fire Ins. Co. v. Wilcox, 
57 Ill. 180. 
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notice to him of the termination so that subsequent payments 
on such receipts were not made to the company’s agent. A 
contract between a planter and a factor or commission merchant 
whereby the latter binds himself to furnish supplies for the 
working of the plantation, and to receive and sell the products 
of the place for the benefit of the planter, is terminated by the 
death of the agent.? 

The relation of attorney and client is dissolved by the death 
of the attorney.* Contracts for the service of attorneys who 
are partners in business calling for professional skill entitle the 
client to the service of each partner and are determined by the 
death of either partner. It seems that in the absence of any 
special agreement therefor it is not the duty of a survivor of a 
firm of lawyers dissolved by death to carry on pending litigation 
without charge for the benefit of the estate of the deceased. 

Bankruptcy oF PrincrpaL.—The authority of the agent 
ceases on the bankruptcy of the principal; he has no authority 
after that to receive or pay the principal’s money.’ It is other- 
wise, however, as to property or rights which do not pass from 
the bankrupt by the bankruptcy but continue to remain in him.’ 
An interlocutory decree against an insurance company appoint- 
ing a receiver, with power to continue the business of the com- 
pany in the receipt of premiums and the payment of the neces- 
sary expenses of the business and enjoining the company, its 
officers and agents from receiving and disposing of the property 
of the company except to deliver it to the receiver, does not re- 
voke or annul the authority of an agent of the company to re- 
ceive payment of a premium on a policy issued by it; and a 
person who pays a premium to such agent after the issuing of 
the decree but before either of them knew of it, cannot maintain 
an action against him to recover it back upon a declaration al- 


1 Martine v. International Life Ins. 6 Evans’ Agency, 89; Re Daniels, 18 
Co., 62 Barb. 181; 5 Lans. 535. Nat. Bk. Reg. 46; Parker v. Smith, 16 
2 Shiff v. Lesseps, 22 La. Ann. 185. East, 382; Ogden ». Gillingham, Bald. 
8 Week’s Atty., §§ 248,256; Hildreth 38. 
v. Harvey, 8 Johns. Cas. 300. ' Story’s Agency, § 482; Whart. 
4 McGill v. McGill, 2 Metc. 258. Agency, § 98. 
5 Sterne v. Goep, 20 Hun, 396. 
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leging that at the time of such payment the defendant had no 
authority to receive it.! 

Bankruptcy or AGent. — So, likewise, the bankruptcy of the 
agent dissolves the agency,” except as to the execution of formal 
acts which pass no interest. 

MarriaGe.— The marriage of the principal revokes the 
agency. But the marriage of the agent does not.’ Where a 
woman retains the right to administer her paraphernal property 
without her husband’s assistance, her marriage will not revoke 
the powers of an agent previously intrusted with its administra- 
tion.® 

Insanity oF PrivcrpaL. — The insanity of the principal, pre- 
venting him from making a valid contract, will operate as a revo- 
cation of the agency.’ It must clearly appear, however, that 
the insanity was of this kind before an agency will be judicially 
declared revoked for this cause. And as to persons who have 


dealt with the agent in ignorance of the principal’s insanity the 
transactions will be upheld.® 

Insanity OF AGENT. — The insanity of the agent revokes the 
authority, as it cannot be presumed that the principal intended 


to be represented by one unable even to contract for himself.’ 
Destruction or SussEect-Matrer.—The authority of the 

agent is determined whenever the subject-matter of the agency 

or the principal’s power over it is at anend.’’’° Where one em- 


1 Rice v. Barnard, 127 Mass. 241. 

2 Andermeid v. Betteley, 8 Allen, 
302; Hudson v. Grangar, 5 B. & Ald. 27. 

® Story’s Agency, § 486; Evans’ 
Agency, § 92. 

‘Henderson v. Lord, 46 Tex. 628. 
This was the case of a power of attor- 
ney by a single man to sell his home. 
It was held revoked by his marriage. 
McCan v. O’Ferrell, 8 C. & F. 30; 
Charmley v. Winstanley, 5 East, 26;6 
Wamhale v. Foote, 2 Dakota, 1. These 
were cases of authority given by 
femes sule, 

5 Story’s Agency, § 485; Whart. 
Agency, § 109. 

Reynolds». Rowley, 2 La.Ann. 890. 


7 Motley v. Head, 43 Vt. 633; Wil- 
lis v. Manhattan Co.,2 Hall, 495; Davis 
v. Lane, 10 N. H. 156; Matthiessen v. 
McMahon, 38 N. J. L. 537; Hill v. 
Day, 34 N. J. Eq. 150. 

8 Davis v. Lane, 10 N. H. 156; Drew 
v. Nunn, L. R. 4 Q. B. Div. 661. 

® Story’s Agency, § 487; Evans’ 
Agency, 100. 

1 Gilbert v. Holmes, 64 Ill. 548; 
Walker v. Dennison, 86 Ill. 142; Bis- 
sell v. Terry, 69 Ill. 184. The inabil- 
ity of a corporation to continue in 
business is no excuse for its breach of 
a@ contract with an agent to serve it 
for a specified time. Lewis v. Atlas 
Ins. Co., 61 Mo. 534. 
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ploys several agents to sell his land, and one of them sells it, thig 
is a revocation of the authority of the others.'| So, where an 
agent is employed to sell property and sells it to himself, it is a 
revocation.?- A guardian may appoint an agent to act for his 
ward; but on the coming of age of the ward the authority would 
be revoked.* And thus, ** if the agent is commissioned to sell a 
ship which is subsequently destroyed by fire, or a race horse 
which dies, in all these cases his authority is at an end.‘ An as- 
signment of a judgment is a revocation of the authority of the 
plaintiff’s attorney to control it.2 Where one was appointed 
under a statute an agent of the State to collect certain claims 
against the United States, and was to be compensated out of the 
amount collected, it was held that his appointment was revoked 
by a repeal of the statute. So, where the inhabitants of a town 
authorized the treasurer to borrow money to pay a certain 
tax, but the tax was subsequently adjusted without the loan, 
it was held that the authority of the agent to borrow ceased 
thereon.’ 


War. — War between the country of the principal and that of 


the agent terminates the agency according to some authorities; *: 
while according to the others it does not. The captivity ofa 
prisoner of war cannot affect a power given, when he was free, 
to an agent.” 

Orner Circumstances. — The dissolution of a part- 
nership revokes an agency," or a change in the firm by the ad- 
mission of new partners; * but not a mere change in the firm 


1 Ahern v. Baker, 34 Minn. 98. 738; Jones v. Harris, 10 Heisk. 98; 
2 Toole v. Thiele, 25 La Ann. 418, Darling v. Lewis, 11 Heisk. 125; Rob- 
3 Whart. Agency, § 100. inson v. International Ins. Co., 42 N. 
4 Evans’ Agency, 100. 
5 Trumbull v. Nicholson, 27 Ill. 149. Life Ins. Co. v. Warwick, 20 Gratt. 
6 State v. Walker, 88 Mo. 279. 614; 3 Am. Dec. 218; Murrell v. Jones, 
7 Benoit v. Conway, 10 Allen, 528. 40 Miss. 565; Shelby v. Offutt, 51 Miss. 
8 Simonton v. Clark, 65 N. C. 525; 128. 


Y. 547; 1 Am. Rep. 490; Manhattan . 


6 Am. Rep. 752; Howell v. Gordon, 40 
Ga. 302; Conley v. Burson, 1 Heisk. 
145; Ins. Co. v. Davis, 95 U.S. 425; 
Blackwell v. Willard, 65 N. C. 555; 11 
Am. Rep. 749. 

® Maloney v. Stephens, 11 Heisk. 


% Pope v. Chafee, 14 Rich. (S. C.) 
Eq. 69. 

11 Schlater v. Winpenny, 75 Pa. St. 
321. 

12 Callanan v. Van Vleck, 36 Barb. 
324. 
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name.! A dissolution of a partnership existing between attor- 
neys does not affect engagements already made.?_ Inthe absence 
of any showing to the contrary a law firm will be presumed to 
have completed its contract of retainer even after dissolution. 
But the new firm, although succeeding to the old one, cannot re- 
cover on the original contract.? The liability of each member 
of a partnership of attorneys to collect money recovered by 
judgment continues after the dissolution of the partnership, not- 
withstanding such dissolution may have taken place before the 
business intrusted to them was completed, and the only way that 
such liability can be released is by notice of the dissolution. In 
the absence of such notice, as the client intrusted his business to 
the firm, he has a right to look to each member thereof for its 
faithful performance. The authority is terminated by the re- 
moval or suspension from office of the attorney,’ or his ceasing 
to act as attorney,or his removal from the State. Where an 


attorney residing in Washington removed therefrom, and gave up 
the management of a case in the Court of Claims to another 
attorney without the knowledge of his client, this was held a 


voluntary withdrawal.? 

Wuen Revocation Takes Errect.— The revocation by the 
act of the principal takes effect as to the agent from the moment 
he receives notification of it; * and as to third persons only from 
the time when it is made known to them.’ Acts of an agent 


1 Billingsley v. Dawson, 27 Iowa, 


ceived by the agent on Wednesday. 
210. 


It was written on Monday. The dis- 


2 Week’s Attorneys, § 191; Walker 
v. Goodrich, 16 Ill. 341. 

3 Moshier v. Kitchell, 87 Ill. 18. 

4 Smith v. Harvie, 31 Ill. 62; 83 Am. 
Dec. 202. 

5 Week’s Atty., § 248. 

6 Chautauqua Co. Bank v. Risley, 6 
Hill, 375. 

’ Jones v. United States, 15 Ct. of 
Cl. 240. 

® Story’s Agency, § 470; Weile v. U. 
8., 7 Ct. of Cl. 535; Jones v. Hodgkins, 
61 Me. 480; Robertson v. Cloud, 47 
Miss. 208. A letter written by his 
principal revoking the agency 1s re- 


VOL. XXIII. 


solution of the agency dates from 
Wednesday; Robertson v. Cloud, 47 
Miss. 208; even though it was mailed 
on Monday. Jd. 

® Rice v. Barnard, 127 Mass. 241; 
Meyer v. Hehner, 96 Ill. 400; Bras- 
nell v. Ins Co., 75 N. C. 8; Ulrich v. 
McCormick, 66 Ind, 243; Claflin ». 
Lenheim, 66 N. Y. 301; McNeilly v. 
Continental Ins. Co., 66 N. Y. 23; Rob- 
ertson v. Cloud, 47 Miss. 208; Beard v. 
Kirk, 11 N. H. 397; Wright v. Herrick, 
128 Mass. 240; Hatch v. Coddington, 
95 U. S. 48; Barkley v. R. Co., 71 N. Y. 
205; Rice v. Isham, 4 Abb. App. Dec. 


50 


748 THE DETERMINATION OF AN AGENCY OR AUTHORITY. 


done after the revocation of his agency bind both his principal 
and himself so far as they regard third persons who have had no 
notice of the revocation. When an agent’s authority has been 
withdrawn, but parties owing the principal pay their debts to the 
agent, not knowing of the revocation, the payments bind the 
principal.? So, where an agent to sell sewing machines with 
power to warrant, sold one with a warranty after his agency had 
been revoked and his successor appointed, it was held that the 
principal was bound. In an Indiana case, A. had been long in 
business for himself and his name was on his sign. He was old 
and his sons carried on the business. A selling agent booked 
the sons’ order as an order from A. and then altered it at the 
sons’ request, they saying that if A. left the firm before the 
goods were shipped they would give notice. They gave no no- 


tice; A. was held liable for the goods.‘ In Connecticut the de- 
fendants, a steamboat company, had employed A. as steward on 
one of their boats and A. had, while so employed, purchased sup- 
plies for the boat of the plaintiffs and others by authority of 


the defendants and on their credit. The defendants afterwards 
ceased to employ A. as steward and advertised for proposals for 
contracts to board their officers and crews at a fixed price per 
week and to furnish the passengers’ table, the contractors to fur- 
nish all the supplies at their own expense, and entered into such 
a contract with A. for one of their boats, and into a similar 
contract with B. for another boat. The defendants gave no 
notice to the plaintiff of the change in the manner of victualling 
their boat and did not advertise such change except by advertis- 
ing for proposals as above. A. and B. afterwards, without the 
knowledge of the defendants, purchased supplies for their re- 
spective boats of the plaintiffs who were ignorant of their con- _ 
tracts with the defendants, and the goods so purchased were by 


87; Morgan ». Still, 5 Binney, 305;Sier 
v. Lampson, 35 Vt. 179; 82 Am. Dec. 
634; Diversy v. Kellogg, 44 Ill. 114; 
92 Am. Dec. 154; Capen v. Pacific Mut. 
Ins. Co., Dutch. (N. J.) 67; 64 Am. 
Dec. 412; Van Duzen »v. Star, etc., 
Min. Co., 36 Cal. 571; 95 Am. Dec. 209. 

1 Lamothe v. St. Louis R. Co., 17 


Mo. 204; Hancock v. Byrne, 5 Dana, 
514; Beard v. Kirk, 11 N. H. 398; Har- 
ris v. Cuddy, 21 La. Ann. 388. 

2 Packer v. Locomotive Wks., 122 
Mass. 184; Insurance Co. v. McCann, 
6 U.S. 84. 

3 Edie v. Ashbaugh, 44 Ia. 519. 

4 Foellinger v. Leh, 110 Ind. 238. 
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the direction of A. and B. charged to the defendants ; it was 
held that the defendants were liable for the goods purchased by 
A. but not for those purchased by B.1| Where two agents of 
different principals agreed to settle the indebtedness of each 
agent to his principal by a transfer of account, and by a payment 
by one agent to the other of the difference in cash, but before 
the agreement was executed the agency of the one who was to 
pay was revoked, it was held that the arrangement thus came to 
an end and could not be enforced by the principal.? Notice by 
the principal to third persons of the contents of a written agree- 
ment with the agent terminating the agency is sufficient notice of 
the termination of the agency.* 

So, the authority of an attorney cannot be revoked by the 
client as to third parties without notice to them.‘ Thus, the 
payment of a judgment or decree to an attorney of record, who 
obtained it before notice of the revocation of his authority is 
given to the defendant, is valid and binding on the plaintiff.’ 
In Lewis v. Sumner,® Shaw, C. J., says: ‘* Nothing is more im- 
portant in a litigation in court than for a party to know who is 
his adversary’s accredited agent, and with whom he may safely 
deal in that capacity. Hence the great need in all courts of set- 
ting apart officers recognized as attorneys and determining their 
qualifications, rights and powers. When, therefore, an appear- 
ance is entered for a party by a regular attorney all parties have 
aright prima facie to regard him as the accredited representa- 
tive of such party. It would be a great misdemeanor in an 
attorney, rendering him liable to censure and punishment as well 
as to an action for damages in a proper case, if he were to enter 
an appearance without an authority.’ It follows from this that 
when once an attorney has been recognized as the representative 
of a party on the record, he shall be presumed to so continue 
until his authority is revoked and his appearance withdrawn and 


1 Fellows v. Hartford, etc., Steamb. 4 Comfort v. Stockbridge, 38 Mich. 
Co., 38 Conn. 197. 342. 
2 Providence Gas Burner Co., v. 5 Yoakam v. Tilden, 3 W. Va. 167; 
Barney, 14 R. I. 18. 100 Am. Dec. 738. 
° Van Dusen v. Mining Co., 36 Cal. ® 13 Metc. 269. 
571; 95 Am. Dec. 209. ™ Smith v. Bowditch, 7 Pick. 137; 
Field v. Gibbs, Pet. C. C. 158. 
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due notice thereof given; and the court of common pleas and 
this court have rules prohibiting the change of attorneys without 
notice.”’ While his name continues on the record the adverse 
party has the right to treat him as the authorized attorney and 
the service of notice on him is as valid as if served upon the 
party himself.! 

But where the agent is a special one having authority to do 
only a particular act, notice to third parties of the revocation is 
not necessary.” Third persons have no right to conclude that a 
new agency has been established after they have been notified by 
the principal that the former agency has ceased, from the fact 
that the agent is conducting business as formerly.* 

As to the time when the revocation by the death of the prin- 
cipal takes effect, the rule, as established by the great weight of 
authority, is that the revocation is instantaneous both as to the 
agent and third parties, even as to acts of the agent before he 
obtains knowledge of the decease. In a few States, however, 
the more reasonable rule is adopted that acts bona jide executed 


by the agent before notice of his death, and which do not require 
to be done in the principal’s name, are valid in favor of innocent 
parties.® 

Powers CouPpLeD WITH INTEREST OR ON CONSIDERATION. — 
But all the foregoing modes of revocation apply only to mere 


1 Walton v. Sugg, Philip’s L. 98; 5 Cassidy v. McKenzie, 4 W. & 8. 


93 Am. Dec. 580. 

2 Watts v. Kavanaugh, 35 Vt. 34. 

3 Van Dusen v. Mining Co., 36 Cal. 
571; 95 Am. Dec. 210. 

4 Clayton v. Merritt, 52 Miss. 353; 
Riggs v. Caye, 2 Humph. 350; 37 Am. 
Dec. 559; Gale v. Lappan, 12 N. H. 
145; Harper v. Little, 2 Me. 14; 11 
Am. Dec. 25; Smout v. Iberry, 10 M. 
& W.1; Galt v. Galloway, 4 Pet. 332; 
Clark v. Courtney, 5 Pet. 319; Ferris 
v. Irving, 28 Cal. 645; Cleveland v. 
Williams, 29 Tex. 204; Scruggs v. 
Diver, 31 Ala. 274; Gleason v. Dodd, 
4 Metc. 333; Nichols v. Chapman, 9 
Wend. 452; Jenkins v. Atkins, 1 
Humph., 294; 34 Am. Dec. 648; Davis 
v. Windsor Bk., 46 Vt. 728. 


282; 39 Am. Dec. 76; Welson v. Stew- 
art, 5 Pa. L. J. 450; Dick v. Page, 
17 Mo. 234; 57 Am. Dec. 267; Cariger 
v. Whittington, 26 Mo. 204; Ish ». 
Crane, 8 Ohio St. 520. And see Bank 
of New York v. Vanderhorst, 32 N. Y. 
553. See an able article sustaining 
this new view, 6 Cent. L. J. 385. By 
statute in several States payments 
made to an agent in ignorance of the 
principal’s death are valid. R. C. 
Md. 1878, art. 44, sec. 31; Dakota 
Civ. Code, 1383; Louisiana R. C. 
(Voorhies) 1875, arts. 3032, 3083; 
Georgia R. S. 1875. See Coney 2. 
Saunders, 28 Ga. 511; Cal. Civ. Code, 
sec. 2356; N, C. Stat. 1302. 
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naked powers over which the principal has absolute control, and 
not to powers coupled with an interest orsuch as are made upon 
sufficient consideration or for the mutual benefit of the parties.! 
Such powers are not revocable.? A ‘* factor for sale has an au- 
thority as such in the absence of all special orders to sell; and 
when he afterwards comes under advances he thereby acquires 
an interest and having thus an authority and an interest, the au- 
thority becomes thereby irrevocable * * * where an agree- 
ment is entered into on a sufficient consideration whereby an 
authority is given for the purpose of securing some benefit to 
the donee of the authority, such an authority is irrevocable. 
That is what is usually meant by an authority coupled with an 
interest and which is commonly said to be irrevocable.’’? There- 
fore a power to collect a debt to secure advances made by the 
agent is irrevocable by the principal to the extent of those ad- 
vances; * a power to collect and distribute money is not revo- 
cable after its part execution by the collection of the money.® 


1 Wassell v. Reardon, 11 Ark. 705; 
54 Am. Dec. 245. 

2 By the act of the principal: Hart- 
ley’s Appeal, 53 Pa. St. 212; Smith v. 
Craig, 3 W. & S. 14; Walkerv. Denni- 
son, 86 Ill. 142; Bonney v. Smith, 17 
Ill. 531; Gilbert v. Holmes, 64 Ill. 549; 
Mansfield v. Mansfield, 6 Conn. 559; 
Goodwin v. Bowden, 54 Me. 424; 
Hutchins v. Hubbard, 34 N. Y. 24; 
Hunt v. Rousmaniere, 8 Wheat. 174. 
See Thorp v. Brenneman, 41 Ia. 251, 
as to what is not such an interest. 
Knapp v. Alford, 10 Paige, 205; 
Beecher v. Bennett, 11 Barb. 380. By 
the death of the principal: Merry v. 
Lynch, 68 Me. 94; Bonney v. Smith, 
17 Ill. 581; Knapp v. Alvord, 10 Paige, 
205; 40 Am. Dec. 241; Gilbert v. 
Holmes, 64 Ill. 548; Hunt v. Rous- 
maniere, 8 Wheat. 171; Hockett v. 
Jones, 70 Ind. 227; Leavitt v. Fisher, 
4 Duer, 1; Houghtaling v. Marvin, 7 
Barb. 412; Wilson v. Stewart, 5 Pa. L. 
J.450; Bergin v. Bennett, 2 Am. Dec. 


- Pa. St. 234; 44 Am. Dec, 191. 


281; Yates v. Proor, 11 Ark. 58; 
Cleveland v. Williams, 29 Tex. 204; 
94 Am. Dec. 274. Buta power coupled 
with an interest, if expressly condi- 
tioned to be executed during the prin- 
cipal’s life, ceases at his death: 
Staples v. Bradbury, 8 Greenl. 181; 23 
Am. Dec. 494. By the bankruptcy of 
the principal: Story’s Agency, § 483. 
By the marriage of the principal: Sto- 
ry’s Agency, § 483; Ewen v. Clark, 2 
By the 
insanity of the principal: Matthieson 
v. Refinery Co., 38 N. J. 536. Where 
the power has been given for a valu- 
able consideration: The consideration 
failing, the power becomes revocable: 
Ex parte Smither, 1 Dea. 413. 

8 Wilde, C. J., in Smith v. Sanders, 
5C. B. 895. 

4 Marzion v. Pioche, 8 Cal. 522; 
United States v. Jarvis, Dav. 274; 
Spear v. Gardner, 16 La Ann. 383, 

5 Watson v. Bagaley, 12 Pa. St. 164; 
51 Am. Dec. 595. 
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Nor is a power to confess judgment,' nor an assignment for the 
benefit of creditors.2?. The power of an agent under an assign- 
ment to sell a lot of bricks, pay a certain lien for making, etc., 
and certain notes he held against the principal, and return him 
the overplus of the proceeds, is not extinguished by the death of 
the principal; and entitles the agent to pay his own notes in full, 
although other creditors of the estate received only a percent- 
age.’ Where A., wishing to go abroad, gives B. control of his 
property with a power of attorney authorizing him to take the 
entire management of the business and if necessary to sell the 
property to pay certain notes indorsed by B., the power of sale 
being coupled with B.’s interest as indorser, may be exercised 
after A.’s death.4 In a Massachusetts case B. delivered his note 
with S. as surety to his creditor, who had demanded payment, to 
get it discounted and pay himself from the proceeds; the cred- 
itor took the note and said he would get it discounted if he 
could, but refused to promise not to sue; it was held the cred- 
itor took a power coupled with an interest which could not be 
revoked.® 


Though a client may revoke the authority of his attorney at 
any time, he cannot do so without first paying his charges.° The 
plaintiff's attorney may continue suit against the defendant to 


1 Wassall v. Reardon, 11 Ark. 705; 
54 Am. Dec. 245; Kindig v. Marsh, 15 
Ind, 248. 

2In the United States (aliter in 
England, Acton v. Woodgate, 2 M. & 
K. 495; Garrard v. Louderdale, 3 Sim. 
1), the rule is that an assignment in 
trust for creditors executed and de- 
livered by the assignor, creates a trust 
which cannot be revoked by the as- 
signor or annulled by the joint act of 
assignor and assignee: Scull v. Reeves, 
3 N. J. Eq. 131; 29 Am. Dec. 703; 
Levier v. McWhorter, 27 Miss. 442; 
Hall v. Denison, 17 Vt. 318; Messonier 
v. Kauman, 3 Johns. Ch. 3; Ingraham 
v. Kirkpatrick, 6 Lred. Eq. 463; 51 Am. 
Dec. 428; Walker v. Crowder, 4 Ired. 


Eq. 485; Ward v. Lewis, 4 Pick. 521; 
Watson v. Bagaley, 12 Pa. St. 164; 51 
Am. Dec. 595; Ward v. Winslow, 4 
Pick. 518; Petriken v. Davis, 1 Morris 
(Ia.), 206; Jones v. Dougherty, 10 Ga. 
274; Feurman v. Fisher, 4 Cold. 626; 
94 A. D. 210. 

8 Merry v. Lynch, 68 Me. 94. 

4 Knapp v. Alvord, 10 Paige, 205; 40 
Am. Dec, 241. 

5 Wheeler v. Slocum, 16 Pick. 52. 

6 Board v. Broadhead, 44 How. Pr. 
441; Parker v, Williamsburg, 13 How. 
Pr. 250, Hoffman v. Van Nostrand, 14 
Abb. Pr. 331; Wilkinson v. Tilden, 14 
Fed. Rep. 778; Greenfield v. New York, 
28 Hun, 320; Carver v. United States, 
7 Ct. of Cl. 499. 
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recover the amount of his fee after plaintiff has dismissed it.1 A 
client cannot substitute in an action one attorney for another 
without showing some reason other than his mere will to make a 
change, except on payment of the costs and counsel fees earned. 
The attorney is not bound to consent to a substitution or to de- 
liver the papers on which he has a lien until the amount of his 
just demands is ascertained by the court or a referee and paid to 
him.?- Where an attorney receiving a claim for collection stated 
in his receipt therefor that the money when collected was to be 
paid to a third person, it was held this was merely an author- 
ity to the attorney to dispose of the proceeds of the claim 
in that manner, and such authority could at any time be re- 
voked.® 

Equity will restrain the revocation of a power of attorney 
coupled with an interest, and enable the attorney to execute the 
trust. But the consideration or interest must be something be- 
yond the mere compensation out of the proceeds or for the serv- 
ices to be rendered.’ So, where the agent to sell is to receive 
the proceeds above a certain sum by way of commission, this is 
not a power coupled with an interest which cannot be revoked.® 


Where an owner of land containing iron ore authorized an agent 
in writing to sell the land, the agent agreeing to transport speci- 
mens of the ore to England and to receive as compensation ‘ an 
undivided one-fourth in the proceeds of sale when sold as afore- 
said; ’’ it was held that the agent’s authority was not coupled 
with an interest and was revocable at any time before sale.’ A 


1 Jones v. Morgan, 39 Ga. 310; 99 
Am. Dec. 458. 

2 Supervisors v. 
How. Pr. 411. 

3 Swartz v. Earls, 53 Il) 287. 

4 Posten v. Rasette, 5 Cal. 467; S. P- 
Hynson v. Noland, 14 Ark. 710; Barr 
v. Schroeder, 22 Cal. 609; Bonney v. 
Smith, 17 I). 581; Hutchins v. Heb- 
bard, 34 N. Y. 24; Brookshire v. Von- 
cannon, 6 Ired. (N. C.) L. 231; 
Wheeler v. Knaggs, 8 Ohio, 169; 
Hartley’s Appeal, 53 Pa. St. 212; 


Broadhead, 44 


Blackstone v. Buttermore, 53 Pa. St. 
266. 

5 Blackstone v. Buttermore, 53 Pa. 
St. 266; Walker v. Dennison, 86 Ill. 
142; Barr v. Schroeder, 32 Cal. 609; 
Hartley’s Appeal, 53 Pa. St. 312; Dar- 
row v. St. George, 8 Cal. 592. Contra, 
Merry v. Lynch, 68 Md. 94. 

6 Simpson v. Carson, 11 Oregon, 
861. 

‘Chambers v. 
372, 


Seay, 73 Ala. 
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retainer under a contract to endeavor to sell goods on behalf of 
the owner on the terms of receiving a stipulated sum in the 
event of the sale, but nothing in the case of failure, is revoked 
by the death of the employer after endeavors by the agent to 
sell.! That the parties are partners does not raise the inference 
of an interest within the rule.? 


Joun D. Lawson. 
San FRANCISCO. 


1 Campanariv. Woodburn, 15 C. B. 2 Travers v. Crane, 15 Cal. 127; 
400; 1 Jur. (N. 8.) 17. Creager v. Lark, 7 Md. 267. 
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CONDITION OF THE LAW AS TO COMBINATIONS. 


Some comments of the AMErIcAN Law Review upon ‘* Trusts ”’ 
and the legal principles underlying them, lead me to offer a few 
suggestions upon the present condition of the law bearing upon 
combinations. 

It is useful as well as interesting to view a question of such 
general and pressing importance, as it appears against the 
background of general principles of equal justice and public 
utility. 

It isa familiar part of the history of the English common law, 
that combinations of employes to force an increase of wages were 
criminal, as also were combinations of employers or dealers to 
keep up prices of commodities. The limits and qualifications of 
the rule are not material to my present purpose ; it is enough to 
notice that there was a substantial degree of equality or 
mutuality in the rule. 

Of late years, partly by legislation and partly by judicial 
modification, the law has been relaxed in favor of employes, but 
it is claimed that the relaxation does not apply in favor of em- 
ployers. The result of the law as now laid down is fairly stated 
in saying that it is right for employes to combine to raise wages, 
but criminal for employers to combine to raise the prices of the 
products of labor. It follows that the farm hands of a district 
may combine to increase the wages payable throughout the dis- 
trict in haying time; but the farmers are indictable if they com- 
bine to raise the price of hay so as to cover the increased cost, 
or even to keep it to where it was before the strike. 

This relaxation of the old rule, made for the benefit of wage 
earners, receives universal approval as a just extension of liberty. 
Nor should it be overlooked that practically the law has been 
modified in other respects, in the interests of labor, to a degree 
not fully appreciated in the ordinary discussion of the subject. 
To take a single conspicuous illustration it is enough to advert 
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to the condition of railroad law and the resulting status of capi- 
tal and labor, relatively considered. 

The services by which a railroad is run, be the company 
solvent or insolvent, are always paidfor. The grievances are that 
they are often too low, and are sometimes delayed in payment. 
The road is originally built by capital, advanced to pay for labor, 
materials and rights of way. If expectations of adequate busi- 
ness are disappointed, or if the expenditures are profuse and 
wasteful, and bankruptcy results, the employment and payment 
of labor to run trains does not cease when the payment of divi- 
dends ceases, nor does it cease when the current income or earn- 
ings are insufficient to pay the current expenses. The courts 
authorize a receiver to issue certificates to raise money to con- 
tinue payment for these services when the public uses do not 
sufficiently pay for them; and the road itself may be sold, if 
necessary, to make good the expenditure. 

In other words labor is always compensated (which ought to 
be); and, further than that, capital is not only deprived of 
compensation for its use, when income is not adequate to com- 
pensate both (which probably ought to be also), but the sub- 
stance of the capital itself can be employed irrespective of the 
contract on which it was advanced, in order to keep the labor 
going on in a service which the public do not need sufficiently to 
pay adequately for. I do not now question whether this is just 
in all cases. I simply call attention to the fact that the law has 
been silently but greatly extended not only in favor of the free- 
dom, but also the security of compensation of labor. 

A legal friend to whom I just mentioned this fact added an- 
other illustration. His client recently purchased, at a foreclosure 
sale, a nearly completed building, being obliged to purchase in 
order to protect a loan he had made upon it. The validity ofa 
number of mechanics’ liens had been litigated in the foreclosure, 
and all but one were adjudged cut off, and the sale was subject 


only to that one. But he found on undertaking to finish the _ 


building that the illegality of the other liens made no difference. 
The legality of combination practically enabled the trades unions 
to prevent his going on with the work until he had paid up all 
those claims. 
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These and similar results of the present condition of the law 
as to combination, it concerns every counsel to notice. 

The right of employes to combine is thus now firmly estab- 
lished, and upon grounds of general justice and expediency which 
enable one to predict with confidence that the old prohibitions 
will never be re-established. The main contention now before 
courts and legislatures is on the question whether any similar 
relaxation of the rule exists or shall be made in favor of em- 
ployers. 

Iam aware that this question suggests a view which is not 
the popular one, but it nevertheless is true that it involves prin- 
ciples that no one dealing with the subject can afford to over- 
look. 

Looking at the philosophy of the law for an answer to this 
question, we naturally ask for the reason of the change to which 
we have adverted. Is it founded in principles of just liberty of 
contract; or is it founded on reasons of public policy ; or is it a 
concession to the pressure of numerical voting power? Perhaps 
as an actual fact each of these reasons may have had its influ- 
ence in bringing about the change. But which is the controlling 
reason; which is to be regarded as the procuring cause? If the 
last, we may assume that the existence of the change in itself 
foretells denial of any similar liberty of combination of employ- 
ers. If the first, it seems apparent that the same liberty of con- 
tract may justly be claimed by all classes. To this, however, it 
may fairly be replied that considerations of public policy must 
still be allowed their influence ; and it will be claimed that com- 
binations to keep up the selling price are more likely to be in- 
jurious to the community at large than combinations to put up 
the cost price. 

This question has to be argued in various forms and before 
many tribunals all over the country. 

Those who look beyond the legal conditions of the problem 
and the historical and technical authorities, to its social and 
economic bearings can hardly fail to see that these combinations 
upon both sides are but so many symptoms and manifestations 
of the universal and apparently irresistible tendency to organi- 
zation, which is the most conspicuous and noteworthy fact in 
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American life to-day. And the question arises whether repres- 
sion, if practicable, is desirable; whether increasing and perma- 
nent industrial prosperity can be maintained if employes may 
combine freely to raise the cost price of commodities and trans- 
portation, and employers may not combine to raise or maintain 
the selling price. Perhaps a temporary or partial solution of the 
question may be sought in emphasizing the old qualification 
which restricted the prohibition to the necessaries of life; or 
by legislative provisions devised for sanctioning combinations 
shown to be industrially necessary or for securing judicial sanc- 
tion in special cases. 

The interstate commerce act derives much of its importance 
from the fact that it is a successful effort at regulating the fixing 
of rates by employers, and it already foreshadows its power to 
secure some part at least of the just advantages of uniformity 
and steadiness in prices, which it is the legitimate object of com- 
bination to secure. 

In any aspect the problem is one of the largest which the 
legal profession, whether at the bar, upon the bench, or in legis- 
lative assemblies have ever had to deal with; and the lines of 
regulation upon which the law is now dealing with the subject in 
some branches of business appear to be very far reaching, and 
promise to raise many new questions for forensic discussion. 


Austin ABBOTT. 
New YorE. 
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AND APPLICATION OF THE RULE TO THE CASE OF CHIN KING, 
RECENTLY DECIDED IN THE UNITED STATES CIRCUIT COURT 
FOR OREGON. 


The true criterion by which should be determined citizenship 
is the international common law. A mere municipal rule in it- 
self carries within it ingredients which are meant for mere 
temporary or local purposes: and for this reason a municipal 
rule standing alone, should not govern in the acquisition of 
citizenship except in so far as the rule corresponds with the rule 
of the international law. That is, acquisition of citizenship 
must coincide with the international practice. For it must be 
borne in mind that otherwise the theory of a dual citizenship 
would arise, a theory which should be discountenanced, for it has 
no place in the practice of nations. To illustrate: In one coun- 
try there may be a municipal rule that the children of subjects 
of that country and the children of aliens born within the terri- 
tory of that country are by virtue of birth within the territory 
subjects of that country. -The same rule may prevail in a 
neighboring country. Again in both these countries there may 
be municipal rules by which the children of subjects of the re- 
spective countries born abroad follow the citizenship of the 
parents. It is evident that a conflict as to citizenship cannot 
be avoided in these cases. For example, in 1858 the Earl of 
Malmesbury expressed the following opinion in Walewski’s 
case: ‘** If Walewski had been born in France of English par- 
ents, and had voluntarily returned to France, he would have been 
a British subject in England, but he would not have been entitled 
to British privileges or protection in France as against the coun- 
try of his actual birth and domicile.’’ Such an anomaly in citi- 
zenship cannot commend itself to adoption, for this reason, if 
for no other, that under the well recognized rule of the inter- 
national practice, foreigners in a country do owe a quasi-local 
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allegiance in accordance with which they may be called upon in 
certain instances to protect property and to preserve the peace, 
but the rule does not extend farther than this; yet the principle 
as laid down by the Earl of Malmesbury denies protection as a 
British subject altogether, and would seem to even admit that 
Walewski could serve with impunity in the French army, if when 
in France he was a French subject, and thus bear arms against 
England in case of an invasion of France by a British army, or 
even more, could with a French army invade English soil. 

For an apparent explanation of such anomaly we must turn to 
the principles well recognized in the international common law. 
Under these principles, citizenship is acquired in one of two 
ways: first, either by descent or extraction; or, second, by the 
method known as statutory or naturalization. The statutes differ 
in one country from the statutes in a neighboring country, yet 
in all countries are recognized as existing in the international 
practice. 

First tHe Rute or Crrizensuip By Descent or Extrac- 
TION. — The exigences of the times, the facilities of communica- 
tion and of travel, the increase in commerce and in trade, the 
advance in navigation and the closer relations between countries 
which these have necessarily induced, have demanded in our 
more modern civilization that the rule of acquisition of cit- 
izenship should be by descent or extraction. For, in a discus- 
sion of this rule, it must be borne in mind that, * it is not 
citizenship in a limited sense as defined by a municipal code, 
with which we are dealing, but with a citizenship as recognized 
by the principles of international common law.’’ 

After the downfall of the Roman Empire, the subsequent 
establishment of governments on its ruins by the tribes of the | 
north, and the acquisition of fixed abodes by the Teutonic 
races, the relation of subject to prince was recognized to 
be a personal relation, out of which grew the rule of perpetual 
allegiance, which could not be absolved; and the relation was 
held in such strictness that a departure for temporary purposes 
from the domain of the prince was denied, until the necessity of 
interchange of commodities and trade demanded a relaxation of 
the rule. With increase of commerce and more intimate relations 
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between the subjects of the princes, more permanent abodes in the 
domains of other princes became a requirement for the welfare 
of the respective countries. From such requirements of pro- 
longed domiciles in foreign countries arose the demand for a 
transfer of allegiance or a severance of the personal relation 
between the prince and his subjects. In order that this might 
be done in conformity to fixed rules, and to avoid vexatious 
questions, in case a prince should accept the allegiance of a sub- 
ject of another prince, three methods grew into the practice of 
the common law. 

The first. — The emigrant, with his companions and fellow- 
subjects, was accompanied by a delegate of the prince to a cross- 

road where led a way to each of the four corners of mother 
earth, and there the delegate announced publicly that the prince 
absolved the emigrant from the bond of allegiance and gave to 
him his liberty with the admonition, De quatuor viis, ubi vol- 
ueris ambulare liberam habere potestatem. The emigrant there- 
upon entered upon the way which he had chosen. 

The second. — After the emigrant had expressed his wish to 

migrate the public crier called the man and publicly proclaimed: 
‘‘The man who lives here in village and thinks he can find 
occupation elsewhere better than here, may withdraw to that 
better place but first pay to our lord all damage and loss, and 
no one shall inquire further about him.”’ 
_ The third.—The emigrant, having expressed his desire to ab- 
solve himself of his allegiance to his prince, was brought into 
court, where the centarius proclaimed, ‘* Hear! hear! hear! is 
there a man subject to this high court who cannot submit to its 
law, then he shall first pay to our prince, then the Christian 
church, then the common man, and let the fire in his house go 
out with the setting sun. The common man shall then load his 
goods on his wagon and bring them to the common square, 
where will come our gracious prince. And two of our lord’s 
servants shall dismount and lend help to the poor man, when 
starting on his journey, by a push to the hind wheels of his 
wagon.”’ 

These rules found in the practice of the middle ages would 
seem to deny the existence of the principle that allegiance was 
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immutable and indissoluble; yet in this regard, it must be ad- 
mitted, that these rules governed among branches of the same 
race, whose relations were much more intimate than they were 
in later years, or at the present time. Still, in a certain sense, 
and in the sense as then understood, the nations were known as 
different nations, and in this regard had a common law, which 
could properly be termed the international common law of that 
time. 

The importance and power of a country has much to do in 
these questions, for at the same time and later the rule known 
as the British rule, was in force, which was, that allegiance was 
immutable and could not be thrown off by the subjects of the 
crown nor be put off by the crown. Hx jure soli, the children 
of British subjects and the children of aliens born on British’ 
soil were British subjects. This principle was in effect that, for 
reason of birth on an inanimate piece of land, an immutable al- 
legiance to the British crown was created which was indissoluble. 
This was a municipal rule as was the statute of 7 Anne,! ‘the 
children of all native-born subjects, born out of the allegiance 
of Her Majesty, her heirs and successors, shall be deemed, ad- 
judged and taken to be natural born subjects of this kingdom to 
all intents, constructions and purposes whatsoever ;’’ and so the 
statutes 4 Geo. II.,? and 13 Geo. III.,® by which the children or 
grandchildren of English subjects born out of the ligeance of 
his majesty, his heirs and successors could not throw off their 
allegiance to the British crown. 

The statute of 7 Anne,‘ would seem to admit of two construc- 
tions: first, that such children born abroad were British subjects, 
because of descent or extraction; second, that by fiction the pre- 
sumption was permitted, that such children were born on British 
soil. It is quite evident from the practice, that the first construc- 
tion should govern; for suppose that such a child were born in 
a country in which there was a rule similar to the English com- 
mon-law rule; such a child would not be held in that country 
to be a British subject. It must not be forgotten that the stat- 
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ute 7 Anne,! is a municipal rule with no extra-territorial effect. 
In 1857, Lord Clarendon interpreted the rule to be, **‘ the chil- 
dren of British subjects although born abroad, if their fathers or 
grandfathers by the father’s side were natural born subjects, 
are by certain British statutes to be deemed natural born sub- 
jects themselves to all intents and purposes.’’ But neither these 
statutes nor the general principles of English or international law, 
nor of reciprocity or comity, would justify her in maintaining 
that such persons are British subjects within the true intent and 
meaning of a treaty with a foreign nation in which their case is 
not specially provided for, or in contending that they are, while 
residing in such foreign country, exempt from obligations inci- 
dent to their status as natural born subjects or citizens of such 
foreign country of their actual birthand residence. Great Britain 
may confer on them any privileges as far as her own territories 
are concerned, but no such privileges can avail as against or in 
derogation of their antecedent natural and legal obligations to 
the country of their birth. 

For example, the Rainals’ case with Denmark is in point. 
Rainals was born in Denmark of English parents. Rainals took 
an oath to the Danish crown; notwithstanding this, he claimed 
British protection. Lord John Russell held: ‘It is not denied 
that Mr. Rainals was born in Denmark, and although he re- 
nounced citizenship, this does not relieve him from the obliga- 
tions of allegiance to the crown of Denmark.”’ 

The case of Alfred Basdet is again in point. ‘* The fact that 
Alfred Basdet was born in England of parents natives of Ham- 
burg, confers on him according to the law of this country, the 
character of an English subject, and there arises or may arise a 
conflict of jurisdiction. But as the law of England also con- 
siders the son of a native subject, wherever he is born, as an 
English citizen, the English government cannot fairly complain 
of the law of Hamburg, which is in this respect the same, nor 
can it interfere with the execution of that law within the town 
of Hamburg. You may accordingly present to the authorities 
of Hamburg that Alfred Basdet has become an English subject, 
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and asks as a matter of comity, that his name may be therefore 
taken off the military list. This cannot be insisted on as a mat- 
ter of right.’’ 

Thus it appears to be quite evident that there did exist a dis- 
crimination in two important particulars. In the first particular 
in this, that the child of a British subject born abroad of British 
parents, in a country where the rule ex jure soli governed as to 
the acquisition of citizenship would be a subject of that country ; 
and in the second particular, that, in case the child thus born of 
British parents abroad in a country where the rule ex jure soli 
governed, should return to Great Britain, the citizenship of his 
parents would fall to him, and in Great Britain he would be 
held to be a British subject. 

Suppose, for example, in the case of Alfred Basdet that he was 
in Spain and for some reason was in need of protection—on 
which government should be made his demand, the government 
of Great Britain or the government of the Hanse Towns? Or, 
could he elect between the two governments to suit his con- 
venience, and thus ignore the one or the other? Again, suppose 
that Spain and Great Britain were at war and Spain should de- 
mand that he depart the realm for reason of his being a British 
subject, he would then find it very convenient to claim protection 
from the Hanse Towns, or vice versa. 

Certainly it cannot be argued that such an anomaly in citizen- 
ship should prevail; for, were it countenanced, as is supposed 
it might be in Basdet’s case, he would enjoy a privilege 
which no other than subjects of the British crown similarly sit- 
uated could enjoy. 

On the other band suppose such a child were born in a country 
in which the rule of citizenship by descent or extraction 
governed. The rule would conform to the British statute of 7 
Anne,’ and no question would arise. For it could not be 
argued that the British statute had any extra-territorial effect, 
yet it would have that appearance in fact. 

We must refer to the Code Civile of France for material 
changes on this question, the publication of which had its in- 
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fluence throughout continental Europe, for thereafter in all the 
countries with the exception of Russia, which country enjoys an 
immunity of an idea now obsolete in the civilized world, the prin- 
ciple of acquisition of citizenship by descent or extraction was 
made the rule, not alone by municipal laws, but also in the prae- 
tice ; thus establishing the international common-law rule in this 
regard. 

By the law of France, prior to the Revolution, and of most 
continental countries, a child born on French soil, though born 
of foreign parents, was a Frenchman, jure soli; born of French 
parents abroad the child was a Frenchman, jure sanguinis. 

The late Chief Justice Cockburn, in his treatise on Nationality, 
comments as follows: ‘* The framers of the Code Napoleon 
adopted a sounder principle and excluded the place of birth as 
the source of nationality itself.’’ 

Public jurists have froin time to time discussed this question 
prior and subsequent to the promulgation of the Code Civile. 
Their discussions have gone forth on the philosophy of the 
natural rights of man. 

The rule of Grotius. — Unless there is an express prohibition 
or a custom to the contrary having the force of a convention, the 
right to emigrate may be fully and freely exercised. This ruleis 
founded in the natural obligation of preserving one’s self which 
prevails in every agreement ; and whoever submits to a govern- 
ment does so solely for his own good. 

This rule and the explanationindicate: First, that government 
is founded in agreement as between man and man for the good of 
each ; and, second, that the right to leave one government and to 
go to live under another can be restricted only by convention, to 
which convention the party who seeks to exercise the right of 
immigration must be a party; consequently he must have re- 
stricted the exercise of the right by his own act, and by con- 
vention is bound to it. 

The rule of Puffendorf.— That in becoming a member of 
society, a man does not renounce entirely the care of himself 
and his affairs; on the contrary, he seeks thereby an efficient pro- 
tection, under which he may live and labor in security and pro- 
cure for himself the necessities and conveniences of life. 
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The rule of Bynkershoek. — A member of a state has the right 
to remove from a society and thereby renounce his allegiance 
to the sovereign of the country from which he departed. 

The rule of Burlamaqui. — A man ceases to be a subject of a 
state when he leaves that state and goes to settle elsewhere. It 
is aright inherent in every man that he should have the right 
of removing out of the society if he thinks proper. 

The rule of Foelix.—A man has a right to change his 
nationality. The right in itself is not questioned. It is the 
exercise of the right subject to such rules of departure and 
acquisition of a new citizenship as may be prescribed in different 
countries. 

The rule of Rutherforth. — The only restraint which a man’s 
right is originally under, is the obligation of governing himself 
by the law of nature. Beyond whut the law of nature has pre- 
scribed, arises from some act of his own; from some consent 
either express or tacit, by which we have alienated our actions 
from ourselves to them. 

The rule of Vattel. — There is no obligation from the social 
compact upon man to continue in allegiance to the government 
under which he was born. 

The rule of De Martens. —It belongs to universal or public 
law to determine how far the state is authorized to restrict or 
prevent the emigration of the natives of a country. 

The rule of Heffter. — The world is the common fatherland of 
all human beings. The right of emigration is inalienable. Only 
self-imposed or unfulfilled obligations can restrict it. 

The rule of Bluntschli.— Man’s being extends beyond his 
state. A man is no more bound to the land of his birth, than 
he is tied to the soil. | 

The views of these jurists are in direct conflict with the rule 
of inalienability and indissolubility of allegiance. English 
jurists have combated these views and maintained this rule, and 
this for reason of their own common-law rule which held 
that allegiance was immutable. Notwithstanding this, it must be 
conceded that the right of expatriation cannot exist under the 
rule of allegiance as formerly contended for in England, and 
wherever the right of expatriation was recognized the rule of 
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acquisition of citizenship cannot be maintained to be that of jus 
soli as understood in the common law of England. The right of 
expatriation finds its origin, according to one school of jurists, in 
the natural rights of man; it being a right co-existent with his 
being asa man ; inseparable from his existence and so connected 
with it that he alone could restrict the exercise of it by his own 
acts either tacit or expressed; and in the practice it has come 
to be defined to be not alone the act of emigration but also the 
acquisition of a new citizenship in another country, which in- 
volved the throwing off the former citizenship. Under the 
English common law rule this would not be done, and although 
the common law had no extra-territorial effect outside of England, 
Lord Grenville laid down the rule to be, when discussing the 
naturalization laws of the United States: ‘* No British subject 
can by such form of renunciation as that laid down in the 
American law of naturalization divest himself of his allegiance to 
his sovereign. Such a declaration of renunciation made by any 
of the sovereign’s subjects would, instead of operating as a pro- 
tection to them, be considered an act entirely criminal on their 
part.’ 

In the early days of the jurisprudence in the United States, in 
some of the States the English common law rule as to acquisition 
of citizenship was adopted, while in others, it was denied. 

For example: In the commonwealth of Massachusetts, Chief 
Justice Parsons decided that allegiance was immutable, and in 
the State of Virginia it was held that expatriation was an inhe- 
rent right in man. The question was a debatable one. Chancel- 
lor Kent decided this interesting question: ‘‘ The better opinion 
would seem to be that a citizen cannot renounce his allegiance to 
the government of the United States, without the permission of 
government to be declared by law; and that as there is no existing 
regulation in the case, the rule of the English common law re- 
mains unaltered.’’ This inability to throw off allegiance was 
found in the English common law rule of acquisition of citizen- 
ship ex jure soli; that is, that the place of birth governed. 

This view did not meet the approval of our publicists, most 
prominent among whom was Thomas Jefferson, who in a discus- 
sion of the question declared, ‘* that our citizens are certainly free 
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to divest themselves of their citizenship by emigration and other 
acts manifesting their intention, and may then become the sub- 
jects of another power and be free to do whatever the sub- 
jects of that power do.’’ This position has been maintained in 
practice, and it has been the practice of our citizens to divest 
themselves of their American citizenship. 

Viewing the question from another standpoint: from the dic- 
(um in 8 Peters’ Reports, p. 658 —** it is clear there can be 
no common law of the United States. When, therefore, a com- 
mon law right is asserted, we must look to the State in which 
the controversy originated ;’’ and the opinions may conflict when 
cases come before the courts of the United States from States in 
which different views on this subject are entertained. 

For example, in Massachusetts it was said: ‘* This claim of 
the commonwealth to the allegiance of all persons born within 
its territory may subject some persons who, adhering to their 
former sovereign and residing within his dominions, are recog- 
nized by him as his subjects, to great inconvenience, especially 
in time of war, when the opposing sovereigns claim their alle- 
giance. But the inconvenience cannot alter the law of the land. 
The duties of these persons arising from their allegiance to the 
country of their birth, remain unchanged and unimpaired by 
their foreign naturalization. For by the common law no sub- 
ject can expatriate himself.”’ 

On the other hand it was said in Virginia: ‘* It is believed that 
the right of emigration or expatriation is one of those inherent 
rights, of which, when man enters into a state of society, they 
cannot by any compact deprive or divest their posterity. Butal- 
though municipal laws cannot take away or destroy this right, 
they may regulate the manner and prescribe the evidence of its _ 
exercise.”’ 


It must be admitted that expatriation is incompatible with the 
English common law rule for the acquisition of citizenship, which 
rule maintains that allegiance is immutable. Therefore, under 
the dictum in 8 Peters, a decision must be in conformity to the 
common law rule in Massachusetts in one case, and to the com- 
mon law rule in Virginia in the other case. 

It is extremely doubtful, however, if the common law of En 
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d is to be taken in all respects as that of America: ‘‘ Our 
ancestors brought with them and claimed as their birthright its 
general principles, and adopted that portion of it only which 
was applicable to their situation.”’ 

According to Sir Vernon Harcourt, who puts it very correctly, 
“the rule of determining nationality in England was purely of 
feudal origin.’”’ The rule of jus soli meant a personal relation 
as between sovereign and subject, precisely as we have seen was 
the practice in the German international common law. It was 
structural in the feudal form of government. The source of 
government in this country was not feudal; it was this theory of 
government which we combated, and we founded our government, 
“as instituted among men deriving their just powers from the 
consent of the governed.’’ For this reason a doubt may safely 
be said to exist whether the rule of acquisition of citizenship 
de jure soli which was feudal in its origin was ever adopted with 
its full force and effect in this country. Chief Justice Marshall 
laid down the rule to be: ‘‘ The American citizen who goes 
into a foreign country, although he owes but a temporary and 
local allegiance to that country, is yet, if he performs no other 
act changing his condition, entitled to the protection of his own 
government; but his situation is completely changed when by 
his own act he has made himself subject to a foreign power.”’ 

Certainly under the ruling of Chief Justice Marshall, no sym- 
pathy can be said to exist with the rule of perpetual allegiance 
as was understood by the mode of acquiring a citizenship jure soli. 
It was a controversion of the English common law rule in words 
and in practice, which practice was formulated into statute form 
in 1868, by which the right of expatriation was acknowledged 
after years of exercise of the right by our citizens. 

In this view the English government, in the year 1870, coin- 
cided and recognized the right as existing in the subjects of 
Great Britain. Prior to that date the impracticability of the 
English rule had been demonstrated as we have seen. Under 
the ruling of Lord Grenville, many citizens of the United States 
who had become naturalized or who were born in the United 
States of English parents, under the statute of 7 Anne,! 


1C. 5, s. 3. 
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upon return to England were English subjects; such American 
citizens would fall within the rule laid down in Walewski’s case, 
and prior to the year 1870, even if naturalized, such naturalized 
citizens would be held to be English subjects. This was formerly 
the practice in this country prior to our naturalization treaties 
of 1868. In 1840, Mr. Wheaton, then United States Minister 
at Berlin, passed upon the case of John P. Knocke, as follows: 
‘IT have received your application that you are a native- 
born subject of his majesty, the King of Prussia; that you 
emigrated to the United States at the age of twenty-nine years, 
where you became naturalized as a citizen; that you have re- 
turned to Prussia, and been called upon to perform military 
duty, and you ask for my interference in your behalf, upon the 
ground that you are an American citizen. In reply, I have to 
state that it is not in my power to interfere. Had you remained 
in the United States, or visited any other foreign country, ex- 
cept Prussia, you would have been protected by the authorities 
of the United States. But having returned to the country of 
your birth, your native domicile and natural character revert so 
long as you remain in the Prussian dominions, and you are 
~ bound in all respects to obey the laws exactly as if you had never 
emigrated .”’ 

This same rule would hold good equally as well, were there 
a Prussian! statute similar to the English statute of 7 Anne,’ 
and had Knocke been born of Prussian parents residing in the 
United States. 

This would seem to be the effect of the statute of the United 
States of 1803, which is similar to the statute of 7 Anne.’ 

In this connection it should not be forgotten that these rules 
are municipal rules with no extra-territorial effect. 

The case of Chin King is this: She was born in San Francisco, 
California, of Chinese parents, who were Chinese subjects. 
While a minor she returned to China with her mother, and sub- 
sequently returned to the United States in 1888. Objection was 
raised to her landing upon her return, and on habeas corpus she 
was brought before the Circuit Court of the United States sitting 
in and for the State of Oregon, where it was held that she was a 


1C. 5, s. 3. 2C. 5,8. 38. §C.5, 8. 3. 
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citizen of the United States and should not be restrained from 
landing. 

The question is, is the girl an American citizen for reason of 
birth in this country of parents of Chinese nationality ? 

The decision of the learned judge was based on the fourteenth 
amendment to the constitution. ; 

This amendment is disposed of in the dicta laid down in 
Strander v. West Virginia,’ and in Neal v. Delaware,’ where 
the Supreme Court holds that the amendment is one of a 
series of provisions having a common purpose, namely: ‘* To 
secure to the negroes all the civil rights that the superior race 
enjoy.” 

Its application to this case is doubtful, which brings us to the 
acts under which the superior race enjoys rights, in particular 
as concerns citizenship. 

We find two acts, the one of 1802, the other of 1868. 
The act of 1802 is as follows: ‘All children heretofore born 
out of the limits of the United States whose fathers were or may 
be at the time of their birth citizens thereof, are declared to be 
citizens of the United States, but the rights of citizenship shall 
not descend to children whose fathers never resided in the United 
States.”’ 

This act is the English statute of 7 Anne,’ the extra-terri- 
torial force and effect of which in the practice, we have already 
seen in the cases of Rainals and Basdet. 

The act of 1868 is as follows: ‘‘All persons born in the 
United States and not subject to any foreign power are declared 
to be citizens of the United States.”’ 

A construction of these acts must be with a view to existing 
principles of international common law. 

The inquiry should be, what is citizenship? Complete citizen- 
ship is the enjoyment of all rights and privileges which the laws 
of a society accord its members when at home, and equal pro- 
tection when abroad. 

To enjoy equal rights and privileges when in the United States, 
with all other citizens of the United States, and not enjoy 


1 100 U. S. 303. 7103 U. S. 307. C. 5, 8. 3. 
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equal protection with these same citizens when in foreign coun- 
tries would not meet the requirements of the international 
practice. Municipal citizenship in itself does not convey any 
meaning in an international sense. There must be the essential 
element when abroad in the definition and in the practice. 

It is quite evident that under the act of 1802, the place of 
birth does not govern; it is the rule of descent or extraction 
which governs. Suppose that China has a similar rule, certainly 
the positions of the United States and China would be the same 
in this regard; and under this rule Chin King would be held to 
be a citizen of China when in China, and a citizen of the United 
States when in the United States, if the rule jure soli is to govern, 
Certainly such an anomaly cannot be considered. 

It must be maintained that the English rule jure soli does 
not govern in this country. It can be argued that in name a citi- 
zen may be called a native-born citizen, but it is not for reason of 
birth on an inanimate piece of soil, that citizenship is acquired. 
The acquisition is by descent from citizens of the United States, 
citizens who were themselves descended from citizens of the 
United States or from former aliens who have become citizens 
by naturalization. 

The words of the statute of 1868 are, ‘* All persons born in 
the United States and not subject to any foreign power are de- 
clared to be citizens of the United States.’’ The impracticability 
of this rule, if its purport is the English rule, in practice has 
been demonstrated as between other countries, when strictly 
construed. For by it a limited citizenship is meant, and under it 
protection must be refused when such a citizen goes to the coun- 
try of origin of his parents, provided a rule similar to the stat- 
ute of 1802 should be in force in that country. 

The two statutes must be construed together and consonant to 
the international common law. Té confine the rules to a mere 
municipal understanding of the question, will not avail in the 
practice. It seems quite clear from the international practice 
that citizenship is acquired by descent; and this is the rule under 
act of 1802; there is no fiction possible under the act; it is 
pure and simple the rule of descent or extraction. 
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The same was meant by the act of 1868, for reason of the 
theory that a descendant of an American citizen upon reaching 
majority has the alternative either by exercise of the right 
of citizenship to renew the original compact of the fathers made 
and entered into among themselves at the very foundation of our 
government ; or, by departing, to seek citizenship by naturaliza- 
tion elsewhere. 

While totidem verbis the act does not state that citizenship is 
aequired by descent, yet it does not deny that it is acquired in 
any other manner. The full wording should be ‘+ born of citi- 
zens of the United States,’’ which is meant in fact, for it cannot 
be meant that the English rule jure soli should govern. 
Were this the case the rule of expatriation would be so con- 
tradictory in principle that the rule would necessarily lose its 
force. 

The opinion should have been that Chin King was a citizen of 
China, descended from Chinese parents, who had never become 
citizens of the United States. 

Under the rule as laid down in the opinion, for mere municipal 
purposes in the United States Chin King is a citizen, but upon 
return to China she would there be held to be a citizen of China, 
and the Wheaton rule would be enforced. 

Such restricted citizenship cannot be the purport or intent of 
our principles of acquisition of citizenship. It is the practice to 
avoid such anomalies. Wherever the rule of citizenship by de- 
scent or extraction is enforced, no such conflicts can arise, and it 
is the practice of international common law to prevent such 
questions. Were we to hold that Chin King were a citizen of 
China for reason of descent from Chinese parents, we would do 
so in compliance with international practice and come within 
the definition of citizenship. For example, to repeat what has 
been before illustrated: suppose Chin King were a child born in 
France of parents citizens of the United States, and for reason of 
birth in France, under the French municipal law, were held to be 
a citizen of France, we would have a parallel case to the one be- 
fore us, and this might be, notwithstanding our act of 1802. 

Our acts of 1802 and 1868 are consistent with international 
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common law rule, and the construction should be that citizenship 
is acquired by descent or extraction. 

It is true that we have terms in usein municipal practice, 
such as native-born citizen, citizen by birth, born in the United 
States, yet these are simply phrases and fail to describe the mode 
of acquisition of citizenship; their use is mostly found in con- 
tradistinction to citizenship acquired by naturalization. 


PRENTIss WEBSTER. 
Boston, Mass. ° 
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The rules of personal law laid down by American and English 
courts being entirely different from those written in the Italian 
code as well as the doctrines adopted by French Tribunals, it 
seems interesting and at the same time useful to point out the 
most important legal views on marriage. 

To the United States such a topic is of peculiar interest. As 
wrote Francis Wharton; *‘ into some of our new States foreign 
nationalities have poured in vast streams, forming a preponderance 
of settlers ; in all of our new States the settlerscome from States 
either domestic or foreign, with jurisprudences more or less dis- 
tinct from that of the State which they unite in occupying. It is 
impossible for us to conduct any wide-spread business without 
taking into account one or more foreign jurisprudence; and in 
some of our States there are few marriages in which the interna- 
tional status of one of the parties is not of moment, few suc- 
cessions in which a foreign law of distribution does not have to 
be considered. Other nations may pretend to regard with 
apathy the progress of international jurisprudence, we cannot.’’ ? 

As the legal capacity of an American citizen differs from the 
legal capacity of a foreigner, we meet unavoidably a conflict of 
laws which an international understanding alone will bring to an 
end. Regarding marriage, writes M. Brocher, different nation- 
alties ought to come to a mutual understanding. The community 
of law (la communauté de droit) is the ideal of our science and 
we must acknowledge that for marriage, it isabsolutely necessary 
to have such a community.? 

In the present state of law, marriage celebrated abroad is valid 
only if celebrated in the mode or according to the rites or cere- 
monies held requisite by the laws of the country where the mar- 
riage takes place. American and English as well as other courts in 


1 Francis Wharton, A Treatise on 2 Brocher, Nouveau traité de droit in- 
the Conflict of Laws, 2d edit., preface. ternational privé, page 110. 
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this matter give effect tothe principle that the form of a contract is 
governed by the law of the place where the contract is made, and 
hold that though under certain circumstances other forms may be 
sufficient, yet that the local forms always suffice, andin general *‘the 
law of a country where marriage is solemnized must alone decide 
all questions relating to the validity of the ceremony by which 
the marriage is alleged to have been constituted.’’? 

Therefore the judges ought to know the laws on marriage of the 
locus celebrationis, and, asthe knowledge of foreign laws is most 
difficult to acquire, the following ‘* exposé’’ of various legislations 
may help in some degree American jurists and judges. 

1. France anp Betcium.— The validity of marriage depends on 
two conditions: first, on the capacity of the parties to marry each 
other ; secondly, on the celebration of the marriage in due form. 

(a.) Capaciry.—1. A French citizen, marrying abroad is 
bound to observe the provisions of French law concerning age, 
consent of parties, parents or others, and the incapacity resulting 
from relationship or alliance (art. 170. C. N.).? 

Those requisites are strictly to be complied with, in order to 
secure the validity of a marriage solemnized abroad ; conse- 
quently, such a marriage will be held invalid, if it would be so 
had it been celebrated in France. In fact this is a mere illustra- 
tion of the general rule laid down in the article 3d C. N.3 

According to Portalis, giving explanation of the aforesaid ar- 
ticle, a Frenchman ought not to find any possibility to escape’ 
the laws of his country in marrying abroad without the consent 
of his parents unless he is over the age of 25.4 

Such a principle is absolute. In 1881, the ‘* Tribunal civil 
de la Seine’’ (Paris) laid it down in an interesting case. M. 
Paul Musurus Bey, son of the Turkish ambassador for En- 
gland and Mademoiselle d’Imécourt, aged 16, were duly married 


1 Sottomayor vy. De Barros,2 P. D.1, 
5, per Curiam; Simonin v. Mallac, 2 
Sw. & Tr. 67, 29 L. J. (P. & M.) 97. 

2 An act of May 24th, 1882, has, for 
Belgium, brought some alterations in 
this article as to marriages cele- 
brated abroad before the Belgian 
consul. See Emile Stocquart, Commen- 


taire de la loi de 20 mai 1882, abro- 
geant Varticle 170 du code civil. 

8 See A. Dicey et E. Stocquart, Le 
statut personnel anglais, t. I., pp. 291- 
296. 
4 Portalis, Second exposé des motifs 
du titre préliminaire, No. 18 (Locré t. 
p. 304.) 
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in London. Madame veuve d’Imécourt sued for the nullity of 
her daughter’s marriage, on the ground of clandestineness and 
want of due consent. The French court held the marriage in- 
valid! The same tribunal took the same view under similar cir- 
cumstances, on the 26th April, 1887.? 

Such a conflict of laws must necessarily lead to great con- 
fusion of rights and embarrassment of personal and conjugal 
relations. 

In many instances, marriages, although held valid by En- 
glish courts, are held invalidin France. The consent of parents 
is absolutely required by the French law, and in England, on the 
contrary, with regard to a marriage there celebrated between 
French citizens, such a consent ‘* must be considered a part of 
the ceremony of the marriage, and not a matter affecting the 
personal capacity of the parties to contract marriage.’’ ® 

2. The law on marriage affects the status; therefore a for- 
eigner residing in France is ruled by the laws of his own country, 
so far as they do not come in opposition to good morals and 
public order. The principle stated has been so well established 
that it can no longer be reasonably disputed in any French or 
Belgian court. 

According to American and English law, the civil rights of a 
person are determined by the law of his domicil. According 
to French and Belgian law, the civil rights of a person are de- 
termined by the law of the state of which he is a citizen. As 
most persons have their domicil inthe country of which they are 
citizens, it may often happen that the American or English and 
the French or Belgian doctrines lead in practice to the same 
results. 

(5.) Form. —1. According to the Code Napoleon; Locus 
regitactum. Hence a marriage solemnized in a foreign country 
between Frenchmen or between Frenchmen and foreigners is 
valid when celebrated according to the forms of the country 


1 Trib. civ. Seine, 7 juillet 1881, 3 Sottomayor v. DeBarros, 3 P. D. 
Journ. de dr. internat., 1882, t. IX., 1,7, per Curiam. 
p. 309. 4 See A. Dicey et E. Stocquart, Le 


2 Journ. de dr. internat., 1887, t. Statut personnel anglais, t. I., pp. 291- 
XIV., p. 476. 293. 
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where the marriage takes place (l’art. 170) even though those 
forms are of a religious nature or no forms at all. D., for ex- 
ample, and M., French or Belgian subjects, are married in Lon- 
don, by a clergyman of the Church of England, according to the 
forms required by English law; their marriage is valid, although 
a religious ceremony by itself would have no legal effect in 
France or in Belgium.! 

It has been decided by the Court of Antwerp that according 
to the laws of the State of New York, a mere statement by parties 
in the presence of witnesses, that they are man and wife, makes 
a lawful marriage. Such a law is also recognized in Belgium and 
such a marriage declared valid.?_ 

Article 170 C. N. also: provides that the publications of article 
63 have been complied with.* 

What isthe meaning of this proviso? What will be the con- 
sequences, if not complied with? 


There are many reported cases. The last view of the Court 


of Cassation leaves it to the discretion of the judge to decide, 
according to circumstances, whether or not the union so made 


must be held valid or invalid.‘ 

If the marriage has been solemnized abroad in order to evade 
the operation of the French law, probably it may be pronounced 
invalid by the French courts. 

Belgian tribunals have adopted the same view, but since the 
act 20 May, 1882 ( Loi sur le mariage de Belges, en pays étranger), 
the law has been altered and publication of banns is no longer 
essential to the validity of marriage. 

2. In order to secure the validity of marriage for foreigners 
in France, every form of French law must be complied with, 
i. €., no marriage shall be valid unless celebrated ‘‘ dla mairie,” 
with the requisite formalities. . 


1 Cour de Bruxelles, 26 Novembre 
1875, Pasicrisie Belge, 1876, t. IL., p. 
511. 

2 Trib. Anvers, 18 Janvier, 1886, 
Journal des Tribunaux belges, 1886, p. 
311. Conf. Pandectes belges, vo. Acte 
de mariage, Nos. 549 et suiv. 

8 Article 63 prescribes two publica- 


tions of banns with an interval of eight 
days. 

4 Rejet 8 Mars, 1875, Dalloz périod- 
ique, 1875, I.,p. 482; Laurant, Principes 
de droit civil, t. ILL, p. 89; Valette sur 
Proudhon, t. I., p.412; Demante, Cours 
analytique, t. 1.,p. 242; Demangeat sur 
Toelix, t. Il., note (a), p. 370. 
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Consequently a marriage celebrated by an English chaplain 
according to English law is null and void in France and in Bel- 
um. 
ae exception should made in case of parties marrying at the 
British Embassy at Paris or at Brussels, since the mansion of an 
ambassador is treated as part of the country which he represents, 
and, marriage there, by two British subjects is legal if celebrated 

according to forms held valid by English law. 

2. Iraty.— Since 1865, religious marriages have lost legal 
validity. According to article 6th of the ‘* Codice Civile,’’ 
marriage is ruled entirely, not by the law of domicil, but by 
allegiance or nationality. 

(a.) Capaciry. — The capacity of each of the parties to a mar- 
riage is to be judged by the laws of their respective countries.! 
The ceremony cannot be performed if one of them is incapable 
to contract a valid marriage for want of the consents required by 
his or her national law. Therefore, writes Esperson,? a for- 
eigner, aged 14 or 12, has the capacity required by the Ital- 
ian law, if belonging to a country where marriage is ruled by 
canonical law, although no Italian subject can marry under the 
age of 18 for men and 15 for women. 

D., a Spaniard, aged 15, residing in Italy, wishes to enter into 
the matrimonial state, with M., an Italian lady. Although the 
proper age for an Italian subject is 18, the marriage is valid. 

(b.) Form. —A marriage celebrated in a foreign country be- 
tween Italian subjects or between an Italian and a foreigner is 
valid, if celebrated according to the forms required by the coun- 
try where the ceremony takes place.® 

D., and M., Italian subjects, residing at New York, are mar- 
ried according to the forms required by the laws of the State of 


New York. Their marriage is valid in Italy as well as in said 
State. 


According to article 103, a foreigner, wishing to marry in 
Italy, in order to ascertain his capacity, has to produce to the 
Italian official a declaration by a competent official of the coun- 


1 Art. 102. privé dans ia legislation Italienne, J. D. 
2 Esperson, Le droit International I. P., t. VII, 1880, p. 343. 
3 Art. 100. 
VOL, XXIII. 52 
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try to which he belongs, stating that the bearer has the required 
capacity by his or her own law. 

Regarding publication of banns, they are to be complied with, 
if prescribed by the law of the foreign country, and such law 
will decide all questions of validity or invalidity of a marriage, 
in case of omission of said publications. 

D., for instance, a French domiciled citizen, in order to evade 
the opposition of his father, goes to Italy and marries an Italian 
lady without publication in France of banns required by articles 
63 and 166 of Code Napoleon. The Italian Code leaves it to the 
French law to decide whether such a marriage is valid or invalid. 

Italian subjects, marrying abroad, have to comply with publi- 
cations of banns prescribed by the Italian Code (art. 103). 
In case of omission, article 123 imposes a fine, but no nullity 
can be pronounced by the court.! 

D., and M., Italian subjects, domiciled in the United States, 
are married according to the forms required by the law of the 
State where the ceremony takes place, but without any publica- 
tion in Italy. The marriage is valid in their own country; 
only on their return home, if ever, they will be fined by appli- 
cation of article 123. 

3. Hottanp. — The consent of parentsis absolutely necessary 
till the age of 23 years. The omission of publication of banns 
does not make marriage invalid (article 154), which is the view 
maintained by the Court of Appeal of Amsterdam.? 

It is worthy also of remark that parties can be married 
through power of attorney though by special permission from the 
king. (Art. 134.) 


Stocquart.’ 
BELGIUM. 


1 Tiore, Du mariage célébré 2 'ét- and translator and editor of the French 
ranger suivant la législation Italienne. edition of Prof. Dicey’s work on Domi- 
J. D. I. P., 1886, t. XIII, pp. 310-811. cil, brought down from 1879 to 1888 sc- 

2 Weekblad van het regt, 1878, No. cording to the latest decisions of the 
4203. English courts. 

8 Barrister in the Court of Appeal, 
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I presume that every intelligent man who has practiced law or 
sat upon the bench for a number of years has imbibed certain 
prejudices in favor of or against particular methods of procedure 
to which he has become accustomed; has taken strong positions 
upon what may be termed the debatable ground of the profes- 
sion— being no less strenuous in his opinions by reason of the 
fact that a full half of his brethren may differ with him; and, in 
his gropings after the law, has stumbled upon fragments of leg- 
islation or judicial opinions, which have seemed to him so wide 
of the mark as to provoke a smile. We areso much the creatures 
of our traditions, associations and surroundings that what may 
be accepted by some of us as the consummate flower of human 
wisdom may appear to others as little better than arrant non- 
sense. 

Thus, while there isa practical unanimity of sentiment upon the 
general subject of judicial independence, there is a wide diver- 
gence of views upon the proper methods of securing such 
independence and upon what shall be deemed an unlawful en- 
croachment upon it. 

The independence of the judicial department of the govern- 
ment, by which we understand its complete divorce from the 
executive and legislative departments lies, in theory at least, 
at the very root of the American political system. Indeed, 
it is obvious to one who reflects upon the tendency of authority 
to assert and extend itself, that the existence of a third power 
in the nature of an arbitrator between the executive and the 
legislature upon the one hand, and the people upon the other, 
is indispensable to the protection of the latter from unlawful 
encroachments upon their rights. So early a writer as Mon- 
tesquieu declared that ‘‘ there is no liberty if the power of judg- 
ing be not separated from the legislative and executive powers. 
If it were joined to the legislative power, authority over the 
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life and liberty of citizens would be arbitrary; for the judge 
would be the legislator. If it were joined to the executive au- 
thority, the judge would have the power of a tyrant.’’ At the 
same time, it is unquestionably the weakest of the three great 
departments, as it can live only through the generosity of the 
legislature, and can enforce its decrees only by the aid of the 
executive. ‘* From the nature of its functions,’’ as was said by 
Hamilton, in the famous seventy-eighth paper of the Feder. 
alist, **it will always be the least dangerous to the political 
rights of the constitution ; because it will be least in a capacity 
to annoy or injure them. The executive not only dispenses the 
honors, but holds the sword of the community; the legislature 
not only commands the purse, but prescribes the rules by which 
the duties and rights of every citizen are to be regulated; the 
judiciary, on the contrary, has no influence over either the sword 
or purse; no direction of either the strength or of the wealth of 
the society; and can take no active resolution whatever. It 
may truly be said to have neither force nor will, but merely 
judgment; and must ultimately depend upon the aid of the 
executive arm for the efficacious exercise even of this faculty.” 
With these inherent infirmities of its structure it is all the more 
necessary that its independence should be guaranteed as far as 
it is possible to do so, by the will of the sovereign people as 
expressed in their several constitutions. 

Prior to the revolution of 1688 an independent judiciary was 
unknown — judges were appointed during the pleasure of the 
king, and were not infrequently removed, as was Lord Coke, 
for non-compliance with the royal behests, or a too sturdy as- 
sertion of their rights. If this system did occasionally produce 
eminent jurists like Fortescue and Markham, Cascoigne and _ 
Coke, it will not be forgotten that under such auspices men 
like Hyde and Scroggs and Jeffreys flourished under the 
smiles of the court and fattened upon the miseries of their 
fellow subjects. By the act of settlement ! the commissions 
of the judges were made to run during good behavior, and 
their salaries were ascertained and established, but upon the 


+ 18 William IIi., ch. 2. 
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address of both houses of Parliament it was declared lawful to 
remove them. By a subsequent act the judges were continued 
in office notwithstanding a demise of the sovereign. The power 
to remove judges upon the address of a majority of both houses 
might be a dangerous one in the hands of a less conservative 
body than the British Parliament ; but it has never, I believe, been 
exercised except for mental or physical disabilities. By many 
of our State constitutions the same power is vested in the legis- 
latures — usually by a two-thirds vote of both houses. 

While there is in the Federal constitution no express declara- 
tion of the independence of the judicial department, it is implied 
in the division of the government into three great powers, in the 
life tenures of its judges, and inthe provision that their salaries 
shall be paid at stated periods and shall not be diminished during 
their continuance in office. The constitutions of the several 
States are most of them much more explicit upon this point. In 
at least twenty-nine of these, there is an express provision, 
found originally in that of Massachusetts, that the powers of 
the government shall be divided into three distinct departments, 
and that no person or collection of persons belonging to one of 
these departments shall exercise functions or powers properly 
appertaining to either of the others, ‘‘ to the end that it may be 
a government of laws and not of men.’’ The courts have had 
frequent occasion to enforce this provision, though it is merely 
declaratory of the common law as it existed at the time the Fed- 
eral constitution was adopted, and have held in numerous cases, 
that it was beyond the power of the legislature either to usurp 
judicial functions! or to invest administrative officers with them, 
to impose executive duties upon the judiciary, to nullify or in- 
terfere with their judgments, or to validate proceedings which 
they have declared to be void. Indeed, the Federal Supreme 
Court has not only recognized the general principle that none of 
the departments shall be permitted to usurp powers properly 
belonging to the other as applicable to the Federal government, 
but has held in a recent case, that Congress had not even the 


! Paper by Hon. H. B. Brown, U. American Bar Association, Chicago, 
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power to punish a witness for contempt, in refusing to answer 
certain questions put to him by a committee of the house. The 
courts have also declared that the legislature has no power to 
grant a new trial, to order a rehearing ina case already considered 
and adjudged, to provide that certain methods of signing instru. 
ments shall be held valid when the courts have held them to be 
invalid, or to deprive the court of the power of trying issues of 
fact in chancery cases and vest it ina jury. Indeed, there has 
been no reluctance on the part of the judicial department 
to vindicate its independence of the executive and the legis- 
lature. 

But this is not all which is necessary to constitute a complete 
judicial independence. There is a clear distinction between the 
independence of the judiciary as a governmental power, and the 
independence of the several judges composing it. There is here 
allthe difference between a theoretical and practical independ- 
ence — in other words, between independence in law and inde- 
pendence in fact. Thus, the election or appointment of judges 
for short terms does not trench in any way upon the judicial 
functions ; but it subjects the judges, as men endowed with the 
ordinary weaknesses of humanity, to temptations wholly incon- 
sistent with that consciousness of independence, which lends 
such powerful encouragement to a fearless discharge of duty. 
Judges ought not only to be removed from temptation, but as 
far as possible from suspicion. If their re-appointment or re- 
election is made at frequent periods, dependent upon the pop- 
ularity of their decisions, to that extent their independence is 
subjected to the whims of the executive or the prejudices of the 
people. A remarkable illustration of the unwisdom of this sys- 
tem occurred a few years ago in a neighboring State, when one 
of the most eminent of American jurists was defeatzd by a tem- 
porary change in the political sentiment of the State. 

I certainly do not intend to enter upon any wholesale denun- 
ciation of the system of electing judges. It has been in vogue 
in most of the States for about forty years, and, except in a few 
of the largest cities, has not been attended by disastrous results. 
If it has not fully met the expectations of its friends, it has 
certainly not justified theevil prophecies of its enemies. I have 
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known excellent judges who owed their seats to a_ political 
caucus and a popular election; I have known men of inferior 
caliber who owed their appointments to executive favor. If the 
people occasionally elevate men to the bench who have little to 
recommend them beyond the ability to pull wires at a caucus, 
the choice of the executive is sometimes determined by other 
considerations than the public interest. Upon the whole, except 
in large cities, the system of election may be said to have worked 
reasonably well, although I believe the judiciary as a rule stood 
higher under the old method of appointment. The ideal mode 
of choosing judges has yet to be discovered. In my view more 
depends upon the permanency of the judicial tenure than upon 
the particular method of selection. 

The most ardent advocate of the right of the people to choose 
their own magistrates would hesitate to submit a fifty thousand 
dollar lawsuit to a judge who held his seat by annual election, 
if a strong personal or political friend of the judge were re- 
tained against him. If the judge were elected but once in four 
or six years, of course his hesitation would be correspondingly 
diminished, but the principle remains the same. The tenure 
should either be during good behavior or for so long a term as 
to beget in the mind of the judge a habit of independence 
strong enough to overcome all considerations of fear or friend- 
ship. If to this long term be added ineligibility of re-election 
we have the strongest possible guaranty of independence. In 
this connection there should always be reserved a provision for 
the removal of incompetent judges (from whatever cause such 
incompetency may arise) upon the address of two-thirds of each 
house of the legislature. For these reasons the constitution of 
Pennsylvania, which provides for the election of justices of the 
Supreme Court for twenty-one years (with subsequent ineligi- 
bility) seems to me to embody the best existing scheme of an 
elective judiciary. It is to be regretted that it was not extended 
to the inferior courts. Next to this the fourteen and fifteen year 
tenure of the New York and Maryland judges contains the 
strongest guaranty of independence. The life or ‘* good be- 
havior ’’ tenure seems to obtain now only in New Hampshire, 
Massachusetts, Rhode Island and Delaware, and in the Federal 
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constitution. By a strange anomaly, however, territorial judges 
are appointed for only four years. 

In addition to the general provision against the encroachments 
of one department upon the domain of the others, there are 
special clauses in the constitution of New Hampshire and Massa- 
chusetts designed to secure the independence of the judges to the 
following effect: ‘*It is essential to the preservation of the 
rights of every individual, his life, liberty, property and charac. 
ter that there be an impartial interpretation of the laws and ad- 
ministration of justice. It is the right of every citizen to be 
tried by judges as free, impartial and independent as the lot of 
humanity will admit. It is, therefore, not only the best policy, 
but for the security of the rights of the people and of every 
citizen that the judges of the Supreme Judicial Court should hold 
their offices as long as they behave themselves well, and that they 
should have honorable salaries, ascertained and established by 
standing laws.’’ Perhaps a technical lawyer, in these days of 
short tenures and small salaries, might criticise this language as 
superfluous and meaningless; but it certainly has an assuring 
tone and indicates the confidence felt by the jurists of the last 
century in permanency of tenure and generosity of salaries. 

It is not altogether easy to define the term judicial independ- 
ence, or to determine what is and what is not an invasion of, or 
encroachment upon it. Upon the one hand, we shall all agree 
that the legislature cannot remove a judge without cause (though 
it seems it may do this indirectly by abolishing the court), nor 
reduce his salary, nullify his judgments or set at naught his de- 
cisions. Upon the other hand, it will be conceded that it pos- 
sesses unlimited power to determine the jurisdiction of courts, 
when, and in what manner suits shall be begun, and to regulate 
the practice, pleadings and forms and modes of proceeding prior 
to the trial and, with some exceptions, subsequent to the verdict. 
It may to a certain extent control the trial itself by fixing the 
causes for which jurors may be exempted or challenged, pre- 
scribing rules of evidence and laying down principles of law 
which the court is bound to accept and enforce. Manifestly, 
however, this power is subject to certain limitations suggested 
by the provision contained in all our constitutions, that the right 
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of trial by jury shall remain inviolate. By common consent 
this is interpreted as meaning a trial by jury as it existed at 
common law, and with all the common-law incidents of such trial. 
It demands a jury of twelve impartial men, who shall have the 
exclusive right to decide all questions of fact, and whose verdict 
must be unanimous. So rigid has been the construction of this 
right that not only have the courts held that it was beyond legis- 
lative interference, but that the party himself, in a criminal case 
at least, cannot waive the benefit of its guaranties. Indeed, the 
weight of authority seems to be that a prisoner on trial for a 
felony cannot consent to a withdrawal of one juror and a trial by 
the remaining eleven, upon the ground that the public has an in- 
terest in the preservation of the liberty and lives of citizens and 
will not allow them to be taken away without due process of law. 
To an unlettered layman it might seem that the public which 
permits a man to be imprisoned or even hanged without a jury 
trial at all, upon a plea of guilty, might with equal propriety 
consent to his being tried by eleven men, if he requests it, but so 
the law is written and so it will probably remain. 

The question, however, which concerns us most directly in 
this connection is, whether the judge is a constituent part of a 
jury trial at common law. I have never seen nor heard of a 
jury trial in which there was not a judge who presided and took 
amore or less active part, and yet in the ordinary definitions of 
jury trial given by the lexicographers and elementary writers, 
he is ignored as completely as if he were a mere supernumerary. 
Even the judges themselves seem to assume that it is only the 
jury and the parties to the suit who are entitled to the constitu- 
tional protection. The question is one of no little importance. If 
the judge be the mere spokesman of the law, he is bound to 
a blind obedience to the will of the legislature, in all that con- 
cerns the trial ; on the other hand, if he be an indispensable and 
constituent factor in that proceeding known to the Jaw as trial by 
jury, it is difficult to see why he is not as much entitled to pro- 
tection against legislative interference in the discharge of his 
common-law duties, as is the jury in the exercise of its proper 
functions. There isa definition of trial by jury in a recent case 
in the Federal Supreme Court, which is pertinent in this connec- 
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tion: ‘* Trial by jury,’’ says Mr. Justice Gray, ‘ in the courts 
of the United States, is a trial presided over by a judge, with 
authority not only to rule upon objections to evidence, and to 
instruct the jury upon the law, but also, when in his judgment 
the due administration of justice requires it, to aid the jury by 
explaining and commenting upon, and even giving them his 
opinion upon questions of fact, provided only he submits those 
questions to their determination.’’ Now, trial by jury in the 
courts of the United States is neither more nor less than trial by 
jury at common law, as it existed at the adoption of the consti- 
tution, and if the above language be taken not as mere rhetoric, 
but as a judicial definition of trial by jury, it would necessarily 
follow that the functions of the judge therein specified, are as 
** inviolate ’’ as those of the jury. 

These remarks are suggested by a series of statutes which 
have become fashionable in the Southern and Western States 
( for there are fashions in legislation, and evenin judicial opinions, 
as well as in dress), the object of which is apparently to secure 
the unbiased and unadvised opinion of the jury upon the facts, 
and an easy and accurate settlement of bills of exceptions; but 
the effect of which is to shear the judge of his proper magiste- 
rial functions and to reduce him to the level of a presiding officer, 
or the mere mouth-piece of counsel. These statutes are of the 
following classes :— 

(1.) Laws prohibiting judges from charging or comment- 
ing upon matters of fact. 

(2.) Laws requiring all charges to be in writing. 

(3.) Laws requiring the judge to give such instructions, and 
such only as have been submitted to him by counsel, either with 
or without modification. 

(4.) Laws requiring the court, at the request of counsel, to 
submit special questions to the jury, to be answered in addition 
to their general verdict. 

Curiously enough, the constitutionality of these laws seems 
never to have been questioned, and judges who have been the most 
alert to protect the jury against all interference with their func- 
tions, have been the most supine under these legislative invasions 
of theirown prerogatives. Where, as in Arkansas, California 
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Nevada, South Carolina and Tennessee, provisions similar to these 
ure embodied in the constitution, of course no question can arise 
as to their validity. The people in their sovereign capacity have 
an undoubted power to modify or curtail the right of trial by 
jury, or even to abolish it altogether. No such sanctity, however, 
surrounds a mere legislative act, and the question of its consti- 
tutionality is always an open one. Perhaps, in the universal 
acquiescence of the courts, 1t may be presumptuous to question 
the validity of these enactments, yet there is reason for saying 
that some of them at least are encroachments upon the independ- 
ence of the judiciary. 

It may be observed of these statutes in passing, that they are 
not applicable to the Federal courts. The Supreme Court has 
repeatedly declared that the act of 1872, adopting the practice, 
pleadings and forms and modes of proceeding employed in the 
State courts, has no application to ‘‘the personal administration 
by the judge of his duties, while sitting upon the bench.’’ Read- 
ing these opinions between the lines, it is possible to gather from 
them a deeper significance. Indeed, in one of them Mr. Justice 
Swayne says that the act in question ‘‘ was not intended to fetter 
the judge in the discharge of his personal duties, or trench upon 
the common-law powers with which in that respect he is clothed. 
Whether Congress could do the latter was left open to doubt. It 
was not then, and is not now necessary to decide that question.”’ 
In another, the learned judge cites with apparent approval the 
case of Houston v. Williams, to which I shall refer hereafter. 
Whether the Supreme Court would not, if the question were 
squarely presented, hold these laws to be unlawful invasions of 
the judicial power is left in a state of most interesting doubt. 

(1.) Perhaps the first of these laws, prohibiting the judge from 
charging with respect to matters of fact is the least objectionable, 
both upon the score of constitutionality and expediency. Many 
of these statutes are rendered somewhat ambiguous by a proviso 
that the judge may ‘* state the testimony and declare the law.”’ 

The purport of this seems to be that the judge may recapitu- 
late the testimony upon both sides, but may not intimate his 
opinion as to its weight or credibility. There is undoubtedly a 
great difference of opinion, even among the leading men of the 
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profession, with regard to the propriety of a judge expressing 
his views of the testimony tothe jury. It should rarely, if ever, 
be done in a criminal case adversely to the accused; and in civil 
cases, the power should be exercised with great caution and only 
in cases where the jury is likely to be carried away by their 
prejudicesor sympathies. Certainly, however, thisact ought not 
to be construed with such strictness as to prevent the judge from 
telling the jury that a certain fact is proved, when there is no 
evidence to contradict it, or to say that there is no testimony to 
establish a particular fact, if in truth there is none, yet it seems 
to have received this construction in several States. The design 
of the act was evidently to prevent the judge, where the testi- 
mony is conflicting, from throwing the weight of his opinion into 
the scale. 

It will be observed of this, as of most of these statutes, that its 
effect is not only to curtail the common-law prerogatives of the 
judge, but to strengthen the power of the ablest counsel and cor- 
respondingly to weaken that of the less experienced. Superior 
eloquence in argument, diligence in research and sagacity in the 
conduct of a cause, are doubtless entitled to their reward, but it 
ought not to be reaped at the expense of justice. It may be very 
taking to the popular ear to say that counsel are entitled to a fair 
field and no favors, yet after all there is something more desir- 
able than this, and that is the triumph of truth and justice. In 
my view a judge ought to be something more than a mere umpire. 
He should bear in mind, that the sole object of our judicial ma- 
chinery is to secure exact justice between the parties in each case, 
and that he has no right to sit quietly by and see a manifest 
wrong done, simpiy because young or inexperienced counsel 
have overlooked or misapprehended a vital point. Indeed, the 
accidental superiority of counsel ought never to be permitted to 
obstruct the due administration of justice. In cases appealing 
strongly to the humanity of a jury, such as actions for negligence, 
I have known many an unjust verdict prevented by timely words 
of advice uttered from the bench with regard to the bearing of 
certain facts, or the credibility of particular witnesses. 

True it is the judge may sometimes be wrong, stupid, or per- 
verse, but the jury, the ultimate arbiter, will hardly fail to dis- 
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cover this and correct it by their verdict. In cases of abuse of 
this discretion, there is an appellate court to apply the proper 
remedy. The whole inquiry then resolves itself into this single 
question. What are the proper functions of the judge? If they 
are limited to deciding questions as they arise and declaring the 
law to the jury, then it is right that the whole burden of the 
trial should be assumed by counsel ; but if, upon the other hand, 
the responsibility is with the judge, and counsel are employed to 
assist him in administering justice, and the jury are the legal 
advisers of the court, authorized only to pass upon questions of 
fact, concerning which there is some real conflict in the testi- 
mony, then it is not only his right, but in some cases his duty 
to act as their friend and counselor. If much may be said in 
favor of protecting counsel from the interference of the bench, 
something may also be said in favor of protecting the jury 
against the mistakes and sophistries of counsel. 

(2.) There is even more room to doubt the constitutionality 
of laws requiring the judge to deliver his instructions to the jury 
in writing. There can be no question that every word that falls 
from the judge’s lips during a trial, is public property, and that 
the State or parties to the suit may employ a stenographer to 
take it down ; but if the judge can be compelled to stop the pro- 
gress of a trial to write out a charge, which may occupy an hour 
or two in delivery, it is impossible to say wherein his freedom 
of action is not subject to the control of the legislature. 

We are not, however, without authority upon this point. In 
the case of Houston v. Williams,! Mr. Justice Field, now of the 
Supreme Court of the United States, held that the legislature 
could not require the Supreme Court to give the reasons of its 
decisions in writing. In delivering the opinion, he makes use 
of language more or less applicable to all the statutes to which 
Ihave called attention in this paper. ‘* It is,’’ says he, ‘* but 
one of many provisions embodied in different statutes by which 
control over the judiciary department of the government, has 
been attempted by legislation. To accede to it any obligatory 
force, would be to sanction a most palpable encroachment upon 
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the independence of this department. If the power of the leg. 
islature to prescribe the mode and manner in which the judiciary 
shall discharge their official duties be once recognized, there will 
be no limit to the dependence of the latter. If the legislature 
can require the reasons of our decisions to be stated in writing, 
it can forbid their statement in writing, and enforce their oral 
announcement, or prescribe the paper upon which they shall be 
written, and the ink which shall be used. And yet no sane man 
will justify any such absurd pretension; but where is the limit 
to this power, if its exercise in any particular be admitted? 
The truth is no such power can exist in the legislative depart- 
ment, or be sanctioned by any court which has the least respect 
for its own dignity and independence. 

In its own sphere of duties, this court cannot be trammeled 
by any legislative restrictions. Its constitutional duty is dis- 
charged by the rendition of its decisions. The court must 
therefore exercise its own discretion as to the necessity of 
giving an opinion upon pronouncing judgment, and if one is 
given, whether it shall be orally or in writing. In the exercise 
of that discretion the authority of the court is absolute. The 
legislative department is incompetent to touch it.’’ As the facts 
of this case show that the reasons were stated orally, the gist of 
the decision is that the legislature cannot require the opinions 
to be written. This case was followed by the Supreme Courts 
of Indiana and Arkansas, and I know of none to the contrary. 
It has also been decided by the Supreme Courts of Michigan 
and Indiana, that the legislature has no right to require of its 
judges the preparation of head-notes for the reporter. But if 
the legislature has no right to impose these duties, by what 
authority can it exact the manual labor of writing out instruc- 
tions to juries? Grant that in complicated cases it may be de- 
sirable to do this, it is not usually so, and is one of those matters 
of discretion over which the judge ought to have full control. 

(3.) Still more objectionable are laws of the ¢/ird class, requir- 
ing the judge to give or refuse such instructions as have been 
submitted to him by counsel without modifications. An example 
of this is found in the Code of Alabama, which requires that 
(sec. 2756) ** Charges moved for by either party must be in 
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writing, and must be given or refused in the terms in which 
they are written; and it is the duty of the judge to write 
‘ given’ or ‘refused,’ as the case may be, on the document, 
and sign his name thereto; which thereby becomes a part of 
the record, and may be taken by the jury with them on their 
retirement.’’ The hardship of this enactment is apparent from 
the construction given to it, that the charge, if correct, must 
be given in the exact language in which it is asked, even though 
the court may have embraced the same legal proposition in 
another part of its instructions. Not only this, but the court 
has no right to add a qualification, however correct in point of 
law it may be, and to do so is error. Coupling this with a 
prohibition against charging upon the facts, it is difficult to see 
how any scheme could be devised better calculated to confuse a 
jury. I should rather say (and that I believe is the practice 
in the highest courts of England and the United States), that 
requests to charge should never be read toa jury. They are 
usually drawn with a view of giving to the party preferring 
them, every possible advantage, and the judge is fortunate if 
he is able to draw the line accurately between the plaintiffs 
and defendants, and does not find himself involved in contra- 
dictions fatal to the verdict. Jurymen are plain unlettered 
laymen, wholly unable to comprehend the nicer distinctions of 
the law, and caring only to reach a verdict that shall be con- 
sonant with the general equities of the case, and not directly 
in the teeth of the court’s instructions. Nothing can be more 
unsatisfactory or misleading to them than a case submitted upon 
naked, disconnected propositions of law. 

The proper method is to treat requests to charge as sugges- 
tions of counsel of the legal questions to which he desires the 
court to call the attention of the jury, and of his position with 
regard to them. The judge should then incorporate the sub- 
stance of such as are deemed to be sound in the general charge. 
A party has no right to instructions upon questions of fact, nor 
upon general propositions of law, which do not bear directly 
upon the questions at issue. Those which are really pertinent 
to the case will be much better understood by the jury, if de- 
livered in connection with the statement of the case or a review 
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of the testimony. If a stenographer be employed, it is better 
that the charge be oral than written, as talking is more im. 
pressive than reading. Much, however, must be left to the 
temperament of the judge, and his power to express himself 
concisely and accurately without a resort to paper. The 
ability to charge a jury clearly, to review the testimony tem- 
perately and impartially, and to state the legal propositions in 
connection with the theories of the respective parties in such 
manner that they may be readily grasped by the ordinary 
mind, is justly regarded as the consummation of judicial ex- 
cellence. 

(4.) The only objection to laws requiring the court to submit 
special questions to the jury to be answered in addition to their 
general verdict, is in making such practice compulsory. Occa- 
sionally it may be desirable for the purposes of review or other- 
wise, to know the opinion of the jury under a particular count 
of a declaration or indictment, or where a certain fact is promi- 
nent in the testimony and is necessary to plaintiff's recovery, 
to call special attention to it, that their answer may harmonize 
with their verdict. But to permit counsel, and compel the 
court to put any number of such questions is to open the door to 
great abuse. Jurors are rarely close and accurate thinkers, and 
it was never intended that their verdict should be controlled 
by the strict rules of logic. Ordinarily they pay but little atten- 
tion to nice legal distinctions (for errors in which verdicts are 
often set aside ), and subordinate questions of fact are lost sight 
of, but the salient features of the case are seized upon to govern 
their decision. So little are they affected by slight errors inthe 
charge, or slight changes in the testimony, that of about fifty 
civil cases which I have had occasion togubmit to a jury a second 
time, in but one was the second verdict materially different from 
the first. (This rule, however, by no means holds good in 
criminal cases.) Indeed, I find the average sense of one jury 
very near to the average sense of another. Inthe large majority 
of cases the jury should not be embarrassed by special questions, 
and the practice of permitting a large number to be put is almost 
sure and is usually intended to produce answers inconsistent with 
the general verdict. Such a favorite device of defendants did 
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this become in the State of Michigan, that the statute was very 
properly amended by limiting the questions to five and requir- 
ing them to be put, if possible, in such form as to be answered 
by a simple yes’’ or I think a better plan would be 
to leave the whole matter discretionary. 

These statutes to which I have called attention, are common to 
several States and indicate the current of legislative opinion 
where it flows toward a modification of the common-law powers 
of the judge, in respect to jury trials. There are, however, in- 
dividual acts which trench still further upon those powers, and 
are still more indefensible from a constitutional point of view. 
The criminal code of Texas not only forbids the judge from 
summing up the testimony, discussing the facts, or express- 
ing any opinion as to the weight of the testimony, but in cases 
of felony, requires him to ‘ distinctly set forth the law applica- 
ble to the case ; whether asked or not.’’ One can readily under- 
stand what a trap is here laid for him. Not only must he give 
all such instructions as are prepared by counsel, if proper, but 
at the peril of a reversal, must cover every legal question in- 
volved in the case, whether his attention be called to it or not. 
This rule seems to hold good, though the omission be wholly 
through forgetfulness or inadvertence, and even where counsel 
sit by and intentionally refrain from requesting an instruction 
upon the point. The courts, so far from relieving against the 
hardship of this statute, have intensified it by their construction. 
They hold that the act requiring the judge to give all the law 
applicable to the case, relates to every phase or theory of the 
case fairly presented by the evidence, and that every theory, 
whether weak or strong, or however improbable it may seem to 
the trial judge, demands an instruction to the jury. He must 
not assume any fact as proved, no matter how strong the evi- 
dence may be, nor may he intimate that any evidence is un- 
worthy of belief — indeed, he must even avoid the appearance 
of anintimation. The result of this kind of legislation is seen 
in the enormous number of criminal cases carried to the Appel- 
late Court (exceeding two hundred and fifty per year), a large 
majority of which are reversed. Bearing in mind, that the 
chances of an acquittal upon a second trial are vastly greater 
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than upon the first, the number of criminals thus let loose upon 
the community becomes positively alarming. As there is a 
separate series of criminal reports in this State, in which the 
evidence in each case is set forth in full with all its revolting 
details (for what purpose is not apparent), it is certainly matter 
for congratulation that law reports do not rank as popular lit- 
erature. 

The law of Mississippi is directly contrary to that of Texas, 
By statute, no judge shall comment upon the testimony or charge 
as to weight of evidence, but it shall be lawful to charge the 
jury upon the principles of law, ‘* at the request of either party.” 
This is construed by the Supreme Court as a prohibition against 
any instructions, except such as are given at the request of 
counsel, and a conviction ina murder case was set aside, because 
the court after giving the requests of counsel, proceeded of its 
own motion to charge the jury generally upon the law of homi- 
cide. ‘* As an exposition of the law,’’ says the court, ‘ the 


charge was unexceptionable. It was a succinct, extremely intel- 
ligible, explanation of the principles of the criminal law applica- 


ble to the case before the jury.’’ This compliment, however, 
did not prevent the court from reversing the case, upon the 
ground that it wasa plain violation of the statute, restricting the 
authority of judges to charge except upon request. This chapter 
also contains the following extraordinary enactment. If a judge 
refuses to sign a bill of exceptions to any opinion, decision or 
charge when in writing, it shall be lawful for any two attorneys, 
who may be present at the time, to sign such bill of exceptions, 
which shall have the same force and effect as if signed by the 
judge himself. No matter whether the judge’s objection to 
signing be sound or unsound, he is placed completely at the mercy 
of any two counsel who happened to be present in the court — 
room. I do not know of another such instance of legislative 
confidence in an ordinary amicus curie. 

Turning now from the extreme south to the most conservative 
of New England States, we find a statute of Rhode Island which 
seems a clear infringement upon thé independence of the judi- 
ciary. Whenever the constitutionality of any legislative act is 
called in question, in any other than the Supreme Court, it re- 
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quires such court to rule the act to be constitutional, and, if 
judgment is rendered against the party raising the question, to 
certify the cause to the Supreme Court for its decision of such 
question. There is much to be said in favor of the policy of 
such an act, but I know of no power in the legislature to instruct 
any court, however humble, how it shall decide questions properly 
before it. I regard a justice of the peace as a magistrate whose 
independence ought to be as sacred as that of the Supreme Court 
itself. A deference to the opinion of the legislature and a mod- 
est consciousness of one’s liability to err, would naturally prevent 
a single judge from declaring an act to be unconstitutional, ex- 
cept in a clear case, but I had not supposed his power to do so 
was open to question. 

Courtesy forbids our speaking with levity of the acts of a 
sovereign State, but a statute of Alabama, which ought to be 
entitled, ** An act for the benefit of the legal profession,’’ cer- 
tainly carries off the palm for originality. It requires the 
Supreme Court in deciding each case, when there is a conflict 
between its existing opinion and any former ruling to be gov- 
erned by what in its opinion at that time is law, without re- 
gard to such former ruling of the law by it, but the right of 
third persons acquired on the faith of the former ruling is not 
to be. defeated or interfered with by or on account of the sub- 
sequent ruling. One can hardly conceive a more pointed in- 
vitation to litigation than this. The old rule of stare decisis, 
the foundation of property rights in most civilized communities, 
isswept away bya stroke of the pen, and the court is practically 
asked to decide what the law ought to be rather than what it is. 
Judges are sometimes accused of a proneness to judicial legis- 
lation, but evidently this is to be encouraged rather than cen- 
sured. Counsel in examining the law with a view to litigation, 
need never be discouraged by an adverse precedent, for non 
constat, that the court may not take an entirely different view. 
The act is peculiar and the proviso is ambiguous. There is an 
attempted saving of the rights of third persons; but who are 
these third persons whose rights must not be disturbed by the 
subsequent ruling? Courts do not adjudicate the right of third 
persons, but of parties to the suit, and if there be any one in need 
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of protection, it surely is the party who has acted upon the faith 
of the former ruling. In determining what the law is, courts 
are largely governed by what they have before declared it to be, 
and the act is equally objectionable whether it be an attempt to 
instruct the court how to determine what the law is, or an at 
tempt to vest it with legislative power. 

And last of all comes an oddity of legislation from the land of 
steady habits, in the shape of an act, forbidding the judge from 
requiring counsel to stand during the examination of witnesses, 
This statute, if slightly impertinent, is wholly unexceptionable in 
a legal point of view. But one can readily imagine the circum- 
stances under which it was passed. Counsel, while examining a 
witness, is sitting at a table taking full notes of the testimony, 
rummaging over papers, or otherwise wasting the time of court 
and jury. The trial bids fair to become interminable, the pa- 
tience of the judge is exhausted, and he orders counsel to rise and 
give his whole attention to the witness. Counsel is beaten, and, 
smarting under his defeat, rushes to the legislature, of which he 
is perhaps a member, with a proposition to ** sitdown ’’ upona 
judge who takes on such airs. The legislature, in a burst of 
sympathy, passes the act, — counsel is avenged, and the judge 
for the time being is squelched. Unfortunately, however, the 
next legislature knew not Joseph, and had no bowels of compas- 
sion, for the act was repealed in exactly one year from its pas- 
sage. Indeed, it had nothing to recommend it. The standing 
of counsel during the examination of witnesses is by no meansa 
matter of form or ceremony. Not only are one’s ideas clearer 
and more abundant, but there is no better way of eliciting the 
truth from an honest witness or baffling a dishonest one, than by 
standing, and looking him squarely inthe face. There is cer- 
tainly less temptation to take notes, dawdle between ques- — 
tions, or consume time unnecessarily, and my’ own experience 
is, that the best nisi prius lawyers generally prefer a standing 
position. This, however, is a digression from the purpose of 
this paper. 

The cursory review I have made of these statutes, indicates not 
only the extent to which the legislature has already encroached 
upon the independence of the judiciary ; but it contains an intima- 
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tion of what further steps may be expected in the same direction, in 
case the judiciary itself makes no effort to stem the tide. One thing 
is quite apparent, and that is, that in a number of States the sys- 
tem of trial by jury, as known to the common law, and as it exists 
to-day in England, in the Federal courts and in the more conserva- 
tive States, isgone. Weare not, however, a worshiper of ancient 
idols; and we shall not regret its departure, provided always, 
the substitute be equally good or better. It would be interesting 
in this connection, to know exactly how far these acts were in- 
spired by a regard for the interests of the public, and how far 
by the desire of lawyers, always the controlling power of State 
legislatures, to get points for a bill of exceptions and ultimately 
to extricate their clients from the meshes of the law. I know of 
no reason to doubt the entire good faith of the law-makers as a 
body; but I cannot help thinking that, if a group of lawyers 
were to meet and prepare a code for the express purpose of en- 
trapping the court into errors, they need not look far fora 
model. Instead of being surprised at the number of reversals, 
the wonder is that any verdict in a long and sharply contested 
case, could ever be sustained. It is to be regretted that the 
courts in many of these States have ably seconded the legislature 
in embarrassing the administration of criminal law, by ex- 
cessive refinements of language. When, for instance, we find 
a court of last resort gravely adjudging, that it is no error to 
say to a jury in a particular case, ‘‘ there is evidence tending 
to show the defendant was drunk,’’ but that it 7s error to say, 
“there is some evidence tending to show the defendant was 
drunk,’’ or another setting aside a conviction, because the court 
remarked to the jury that in considering the evidence ‘‘ common 
sense ’’’ was perhaps their ‘* best guide,’’ or still another quashing 
a written verdict for murder in the first degree, because the fore- 
man omitted the letter ‘“‘r’’ from the word ‘ first,’’ we may 
justly conclude that the technicalities which cut so large a figure 
in the English courts a hundred years ago, have been transplanted 
to American soil. Such decisions go far to justify the well- 
knownremark of Burke, ‘* that the study of law tends to sharpen 
but not to liberalize the mind.”’ 


There is nothing which tends to belittle the authority of courts 
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or to impair the confidence of the public in the certainty of 
justice, so much as the habit of reversing cases for slight errors 
in admitting testimony, or trifling slips in the charge. I have 
in mind one case, which was carried to the Supreme Court six 
times and was reversed every time. Better by far the practice 
of the English courts and the Federal Supreme Court, where 
every intendment is made in favor of the action of the lower 
court, and cases are rarely reversed except for errors going to 
the very merits — errors the correction of which usually obviates 
the necessity of a second trial. 

Before undertaking the amendment of the ancient system, it 
would have been well to inquire wherein it needed amendment. 
The tenor of the most radical of these statutes would seem to 
indicate that the accused stood in greater need of protection 
against unjust convictions. Yet I venture to say, that no such 
charge was ever seriously made against American courts since 
the adoption of the constitution. There has never been a time 
when the rights of innocent men were not jealously guarded, or 
the guilty were denied the privilege of a fair and impartial trial. 
In one direction, I think the accused is entitled to greater pro- 
tection, and that is against outbreaks of lynch-law, which the 
feeble administration of the criminal laws invariably provoke. 
There is no doubt that the great mass of the people are law abid- 
ing citizens and, if not law abiding themselves, are determined 
that others shall be so. We may safely conclude that if courts 
do not punish criminals, they are inviting summary justice from 
‘* vigilantes ’’ whitecaps,’’ and regulators.’’ Executions by 
lynch law are already said to outnumber legal executions, and 
unfortunately they are most numerous in those States where the 
accused is best protected by statutory guaranties. Indeed, these 


statutes fail to accomplish the very purpose for which they were — 


designed. While they overprotect the accused in a particular 
case, they practically deliver others over to the mercy of a 
mob. Compare them, for example, with the admirable penal 
code of New York. Here the judge is left wholly untrammeled 
in the discharge of his duties, and yet I have never heard of an 
innocent person being convicted {though I have a faint impres- 
sion that the guilty do sometimes escape) ; nor do I now recall 4 
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single instance of lynching in New York or New England within 
my recollection. 

Trial by jury is undoubtedly the best method yet devised for 
the determination of criminal cases, and will doubtless prevail in 
this country for generations to come. Not necessarily that it is 
the most accurate method of determining the guilt of the accused, 
but that it best represents the average sense of the community 
as to his guilt and the propriety of his being punished. The 
people are parties to the suit, and may be trusted to protect 
themselves and their interests. If the general sentiment excuses 
public murders or family vendettas, the estimable gentleman 
who has shot his neighbor upon the street will find a convenient 
loophole of escape, while the horse-thief will have no reason to 
congratulate himself upon any undue leniency. If upon the 
other hand, the public is disposed to wink at the purchase of 
votes, the ballot box stuffer, and the boodle alderman will be 
accorded all the respect due to their superior abilities. 

In civil cases, both in old and New England, trial by jury 
seems, by a kind of common consent, to be falling into disuse. 
A step, which I regard as a very decided one in advance, has 
been taken in two or three States by abolishing the rule of una- 
nimity, and permitting a verdict by the consent of nine. This 
will obviate a vast number of disagreements by eliminating the 
man who has been approached and the man of oblique percep- 
tions to be found upon almost every jury, who can never see 
things as others see them.! It is doubtful, however, if this will 


1 In this connection [have received to restore the old rule. I do not pre- 


the following interesting letter from 
Judge Sabin, of the Federal court of 
Nevada: — 

“T have had several years expe- 
Tience in Nevada, while at the bar, 
of the practical working of the rule, 
and I wholly approve of it. I do 
hot think that either the bar or people 
would consent to go back tothe former 
Tule of ananimity of verdict. In this 
State (California) the rule has been in 
effect about ten years, I think. In 
reither State has it ever been sought 


sume it ever will be restored or desired. 

“T have frequently discussed the mat- 
ter — the change from the old rule— 
with lawyers, and I do not remember 
ever to have heard one express a desire 
for the old rule. 

“For myself, I wholly approve of 
the change, and think it often a 
great aid in the administration of 
law and justice ‘of course, the rule 
obtains only in civil cases). All ver- 
dicts are, to a certain extent, prob- 
lematical. Under the fairest, clearest 
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save it from the gradual decadence upon which it seems to have 
entered. There is an unwelcome consciousness of truth in a re- 
mark of Mr. Maitland, a recent English writer: ‘* The fact 
should be recognized, be it liked or not, that the trial by jury of 
civil cases is itself on its trial, and the verdict is going against 
it.”’ My own impression is that while it may not be well adapted 
to certain classes of cases, it will survive in the affections of the 
people for many generations for the want of a more satisfactory 
tribunal to take its place. A serious danger threatens it, how- 
ever, in the excessive zeal of its advocates, who would throw 
upon the jury the whole burden of the case. Jurors, as a rule, 
desire the advice of the judge and watch eagerly for any intima- 
tion of his opinion upon the facts. Why should they be denied 


the benefit of his experience and counsel? Simply because the 
statutes to which I have referred say that they shall, and that 


evidence there may lurk suspicion or 
even deceit, but we have to act upon 
the evidence submitted and abide 
by it. ° 

‘*T am quite convinced that the can- 
did judgment of nine men upon a 
given state of facts is as liable to be 
correct as that of twelve or fifteen 
upon the same state of facts, and 
there is Not the opportunity for 
the cranky, incredulous, ignorant or 
dishonest juror to thwart the admin- 
istration of practical, substantial jus- 
tice by refusing to agree with his 
fellows. 

‘*As I presume you merely desire an 
expression of my opinion upon this 
matter based upon my experience and 
observation, I will forego imposing an 
essay upon you. I hope to see the 
rule adopted in the national courts in 
civilcases. It comes to this, in nine 
cases out of ten: Which 1s the most 
liable to be correct and just, the opin- 
ion of nine, or ten, or eleven men out 
of twelve, or the opinion of one or 
two or three out of twelve? 


“In refusing the verdict of nine 
against three, it seems to me we are 
very illogical, if not irrational, as we 
give to the one of three dissenting 
jurors full force and effect and none to 
that of the other nine — just as honest, 
intelligent and rational as the other 
one or three. In elections a majority 
rules; the same in legislation. 

‘“¢ Have we found a better plan for 
either? In a divided court the major- 
ity opinion prevails, and we are all 
satisfied therewith, and the same is 
true of three-fourth verdicts. I do 
not think that any State that has ever 
adopted the three-fourth rule has ever 
gone back to the old rule of unanimity, 
or ever will. It seems to be one of — 
those ‘revolutions’ that ‘do not go 
backwards.’ Ithink the practical re- 
suits of the three-fourth rule has 
been and is wholly satisfactory to the 
courts, bar and people of those two 
States where it prevails, and I think it 
is not sought or desired to restore the 
old law.” 
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the power of the judge shall be limited to reading bald instruc- 
tions tothe jury. In my opinion this is a grave error, and one 
that is likely to create such profound distrust with the whole 
system as to result in a complete reformation or in its abandon- 
ment. Indeed, it is safe to say that if trial by jury shall come 
to an end in this country, it will perish in the house of its 
friends. 


H. B. Brown. 


DerroiT, MIcH. 
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NOTES. 


Hieaty Important To Docs! — The Queen’s Bench Division have de 
cided that dogs are ‘‘four-footed beasts.’’! 


Graturrovs advice from a lawyer is seldom happy. — London Law 


Journal. But paid advice is always happy, even if not right. — Albany 
Law Journal. 


Lien. — Lord Eldon always pronounced the word as though it were 
‘*lion,’’ and Sir Arthur Pigott pronounced it ‘‘lean.’’ On this Jekyll 
wrote the following epigram : — 


**Sir Arthur! Sir Arthur! what do you mean, 
By saying the Chancellor’s ‘lion’ is ‘lean,’ 
Do you think that his kitchen’s so bad as all that, 
That nothing within it will ever grow fat?” 


Eats Wirn His Knyire. — One of Maryland’s most learned judges 
tells upon himself an occurrence which shows in what different lights 
men of note may appear to different members of society. The judge 
referred to was at breakfast at a table d’hote one morning, when he 
overheard some one call the attention of another guest to his presence, 
as being ‘‘ the celebrated Judge ——,”’ etc., etc., to which the other 
replied: ‘* Well, he may be avery smart man, and an able judge, but — 
he eats with his knife! ’’ 


Tue Bankine Law JovrnaL. — A new candidate for favor presents . 
itself in the form of the Banking Law Journal, edited and published 
at 46 Vesey Street, New York, by T. B. Patton, Esq. It bears on its 
title page the suggestive maxim, ‘‘ ignorantia legis neminem excusat;” 
but we nevertheless think that most bankers, like many lawyers, never 
learn the law till they are knocked down with it. To those lawyers who 
are specially retained as counsel for banking institutions such a publi- 
cation will have a special interest. 


1 Bellhouse v. Leighton, 60 L. T. Rep. 393. 
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Our SymposiuM oF Law PUBLISHERS.— The May-June number of the AMERI- 
can Law Review has a novel feature in “‘A Symposium of Law Publishers,’’ 
contributed by Charles C. Soule, of Boston, the wittiest and most cultivated of 
the publishers; John B. West, of St. Paul, the most extensive; and James 
E. Briggs, of Rochester, the President of the ‘‘ Co-Op.” publishers. The name 
of Peter C. Baker at once occurred to us as one who ought to be included, and 
the Review informs us that proofs of an article by him on the subject were in 
his possession at the time of his death. We shall hope tosee the views of this 
wise and high-minded man on the subject of his business. Mr. West makes 
great and deserved claims for his enterprise, and we do not object to saying for 
him, what he has not here said for himself, that his head-notes are remarkably 
good on the whole, and would be considered remarkably good even in a more 
leisurely report. But in his contribution there is one sentence for which the 
“American ’’ people ought to be grateful, and which, in order to hold the 
scales of criticism evenly balanced, we append: ‘‘ Finally, by the new system 
recently inaugurated, the judges themselves are enabled to revise the reports 
of theirown decisions in the temporary edition, and have their amendments or 
corrections incorporated into the permanent or library edition.’? Such ‘‘im- 
proved common law’’ comes a little too fast for convenience. The ‘‘ Co-Op.” 
gentleman advances the following curious reason for prompt publication of the 
decisions: ‘“‘It is a fact that no one, working industriously ten hours a day, 
could simply read all the published opinions—hence the publisher’s duty to 
render them quickly accessible.’? — Alb. L. J. 


His Name Acarxst Him. — Daniel Doherty, the great forensic advo- 
cate of Philadelphia, who made the speech putting Mr. Cleveland in 
nomination at the last Democratic national convention at St. Louis, 
has, according to the Chicago Tribune, been delighting the people of 
that sweet-smelling city with his well-told anecdotes, in some of which 
he is himself the butt of the joke. Here is one of them: ‘‘ My name 
has always been against me. A few years ago I was invited to be one 
of a party of prominent people who made an inspection of the State 
penitentiary in Pennsylvania. In going through one of the corridors 
an attendant had occasion, not knowing who I was, to call out the name 
Dan Dougherty, and in the twinkle of an eye three of the hardest look- 
ing criminals I ever saw popped their heads out and answered ‘ Here. ’ ’’ 
And he added, ‘‘ There has always been a Dan Dougherty hanged in 
Pennsylvania every year since I can remember.’? No wonder he came 
toNew York. ‘This reminds us of the story told about an excursion 
which took place from St. Louis on the steamer Grand Republic not 
longago. A wag on the wharf, just as the boat was pulling out, shouted 
“Good-bye, Colonel,’’ and nearly every man on the hurricane deck 


taised his hat. Of course every respectable man in Missouri thinks he 
isa “colonel” at least. 
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Don’t Get Intro Dest. — Mr. John Ruskin, solicited to give some. 
thing towards paying off the debt on a church in London, sent a reply 
which is characteristic enough in all conscience, and for that reason jg 
worth reading. But his morals have apparently been spoiled, and his 
powers of logic must be weakened, else he would not recommend people 
to beg in the same breath with a refusal to answer a petition for 
money. Here is the letter in full: — 


BRANTWOOD, CANISTON, LANCASHIRE, 
** May 19, 1886, } 
** SrR—I am scornfully amused at your appeal to me, of all people in the world 
the precisely least likely to give youa farthing! My first word to all men and 
boys who care to hear me is ‘ Don’t get into debt. Starve and go to heaven — 
but don’t borrow. Try first begging —I don’t mind, if it’s really needful— 
stealing! But don’t buy things you-can’t pay for!!’ And of all manner of 
debtors, pious people building churches they can’t pay for are the most detest- 
able nonsense to me. Can’t you preach and pray behind the hedges —or ina 
sandpit — or a coalhole— first? And of all manner of churches thus idiotically 
built, iron churches are the damnablest to me. And of all the sects of believers 
in any ruling spirit — Hindoos, Turks, Feather Idolaters, and Mumbo Jumbo, 
Log and Fire Worshipers — who want churches, your modern English evangeli- 
cal sect is the most absurd, and entirely objectionable and unendurable to me! 
All which they might very easily have found out from my books —any other 
sort of sect would! — before bothering me to write it to them. 
' “Ever, nevertheless, and in all this saying, your faithful servant, 
JOHN RUSKIN.” 


Mississtprt Bar Assocration Acatnst CopiFication. — One of the 
papers read before this association, at its meeting in January of this 
year, and now published in the minutes of the fourth annual meeting, 
is upon The Advisability of Abolishing the Distinction between Law 
and Equity in Matters of Procedure, by Martin Marshall, Esq. One 
objection to this change is, he said, that it is a step towards codifica- 
tion which has not reached simplicity nor produced certainty. ‘* Itis 
the letter that kills, and those who are so unfortunate as to practice 
under codes continually verify the old adage: Qui peret in litera heret in’ 
cortice. * ® ™ Lord Coke had reasons for his often quoted expres- 
sion of disgust with statute law, and the difficulty of understanding it; © 
and if this movement is carried out we shall have more. What lawyer 
will pretend that he can master or even remember mere statutory 
verbiage as he can the rules of the common law. It may be said: ‘He 
can consult the code.’ Yes, and find how inadequate the maker’s 
facilities were to anticipate the difficulties, or even to express what he 
foresaw. In course of time, however, after incalculable expenditure 
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of time and money, the code would be construed by the courts; and 
then we should know exactly what it means. That is a brilliant argu- 
ment for the superiority of code law.’’ 

The association afterwards voted that it is not desirable to abolish 
the distinction in practice between law and equity. 


Hapeas CorPUsS FOR A Horse. — In Perry county, Ohio, a horse was once 
restored to its rightful neighbor under a writ of habeas corpus issued by a jus- 
tice of the peace. A.’s horse broke into B.’s pasture, whereupon B. put it into 
his stable, locked the door and refused to give it up. A. secured the services 
of the celebrated Shep Tinker as his legal adviser. Shep knew that his client 
could not give the necessary bail in an action by replevin, so he decided to 
bring a different sort of an action. With this intent he went before a justice 
of the peace in old Straitsville, and took out a writ of habeas corpus and liter- 
ally brought the horse into court. Lawyer Saunders, a most brilliant practi- 
tioner at the Logan bar and long the prosecuting attorney of Hocking county, 
was called on the other side. He didn’t know the nature of the case until the 
constable made his return upon the writ. ‘* Why,” exclaimed Mr. Saunders, 
with a look of blank astonishment, “ this court can’t issue such a writ, and no 
court could issue one for a horse!’? Shep was more than equal to the emer- 
gency. ‘* Your honor,” he said, ** a wise and just court can do anything that is 
laid down in the books. The writ of habeas corpus has been recognized as 
sacred for centuries. To say that this court can’t issue it is to say that it is ig- 
norant of Magna Charta.”’ “ But this court kin issue it,’’ interposed the justice, 
“and it has issued it already.’”? Mr. Saunders saw his mistake and apologized 
to the court for having doubted its ability to do any thing it chose. It is need- 
less to say that the horse was restored to its owner. — Cincinnati Enquirer. 


A subpeena duces tecum would perhaps have been a proper method of 
bringing the horse into court. 


INTERLOCUTORY DictTa. — Interlocutory observations of judges are frequently 
of great interest, but often go unnoticed. In the course of the argument in the 
case of The Mogul Steamship Company v. Macgregor, Gow and Co., Lord Esher 
expressed his views of acode. He objected to the definition of conspiracy in 
the Code of New York. Sir Henry James said: ‘‘I have heard of people want- 
ing a Civil Code, but it would not be all a benefit if they had it.” Lord Esher: 
“If once taey had a Civil Code here they would find the first ingenious mer- 
chant’s clerk and the second ingenious attorney’s clerk would get outside it 
before it was well passed, and any new kind of business would of course be 
outside the code.”? 

In the same argument a question was put to Sir H. James as to the legality of 
the trusts and the syndicates in process of formation in this country. He said: 
“Thave looked at some of them —the Salt Trust for instance — but I do not 
know enough of them. All I can say is, if these syndicates carried on their 
business in America they would have very sharp justice shown to them there.” 
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The Master of the Rolls: ‘‘ It does not strike me as clear, if there is a combi. 
nation to buy all the salt in the kingdom for the purpose of raising the price 70 
per cent. beyond what it would be, I do not feel at all clear that that is not an 
illegal combination.’”? Sir H. James: ‘According to the common law of 
America and our common law it is illegal.’ 

Another interlocutory observation of a different character was made in the 
course of the argument in Vagliano v. The Bank of England. Sir Charles 
Russell said: “ Persons do not examine cheques or bills when returned in their 
pass-book to see that the indorsements are right.” Lord Justice Cotton: «| 
always examine my cheques when they come back in my pass-book;” to which 
Sir C. Russell replied, ‘‘I am generally content to see that I have even a miser- 
able balance at my bank.’? The Master of the Rolls: ‘‘ Are not lawyers pro- 
verbially careless until they become judges? ’? We believe they are, and so are 
most other professional men. — Law Times. 


Tue Perms or Lecat Apvertisinc. —On the 21st of December, 
1874, certain judicial officers, named in a statute,’ designated a paper 
published in the city of New York, called the Daily Register, as a me- 
dium for official advertising. On the 9th day of May, 1888, the same 
judicial officers (or a majority of them, as we understand it) designated 
another paper, called the Law Journal, as the medium of such adver- 
tising. The designation of the new paper was no doubt a questionable 
political job, and such may have been the original designation of the 
Daily Register ; but this circumstance did not, of course, affect the legal 
question of the power of the judges to make a new designation. The 
Daily Register brought an action against the Law Journal Company to 
test the question whether this second designation was proper, or 
whether the judicial officers had not, by making the first designation, 
exhausted their jurisdiction, so to speak. The question has now been 
determined in the Supreme Court of New York, at New York City, in 
general term, before Daniels, Barrett and Cullen, JJ. The court hold 
in an opinion by Barrett, J., that the jurisdiction was continuous and 
that the second designation was valid. The Daily Register, in its issue 
of May 25th, published the decision, and of course abstained from 


comment. There is an obvious propriety in a large city in having an 


official gazette, so to speak, to which interested parties can look for all 
court notices and other official advertisements. When such a medium 
has been established by an official designation, and property has been 
invested in it on the faith of its having this patronage, and especially 
when the people have come to look to it as the official medium for the 
publication of such advertisements, it is not only unjust but injurious 


1 New York Laws of 1874, chap. 656. 
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to the public interests to change the designation, unless the change is 
made for good and substantial cause. We do not know what cause 
may have moved the judges to change the designation in this instance ; 
but we say, as we have said before, that no presumption in favor of 
such an act attaches to it, coming from a judiciary who notoriously pay 
for the privilege of running for office upon a party ticket so large a sum 
that they may be properly said to have bought their offices; and of 


course it was a foregone conclusion that they would decide that their 
own act was valid. 


ForENsIC ORaTORY.— A story is now published of Gambetta, that he broke 
down in one of his early, if not his first, case before a bench of judges. He had 
committed his speech to memory. His generous and able opponent, seeing his 
confusion, moved the court to postpone the trial till his young brother could 
present his case. 

On quitting the court room an old lawyer, who had watched him narrowly, 
asked him to come with him, that he had a word tosaytohim. ‘You have 
oratorical talent ; you can become an orator, if you will; all you wantisto know how 
to go to work; and that I can tell you. It will never do for you to have your 
speeches by heart. Such speeches have no effect, even when weil delivered. 
If you mean to persuade men of the correctness of your views, and thus win 
your case, you must speak naturally, in your own words, in plain, every-day 
language, and without any straining after effect. You must only look to facts 
andthe arguments in the law. Never mind the words; they will take care of 
themselves; see to it that you have your facts, arguments, points of law, evi- 
dence, well in hand, and the rest will follow of itself. Spontaneous natural ut- 
terances have an immediate effect; they please, inform, persuade, instruct, 
convince; while polished, finely worded sentences have no other affect than to 
draw the attention of the audience to the speaker, not to the subject. 

“Just state the case in plain language to me, as if you were telling a friend. 
Speak as if I knew nothing at all about it, and give me aclear statement of the 
points at issue. Juries want eloquence, because they don’t understand law; 
judges want argument, because this saves them trouble. Then, when you have 
stated all your arguments, when you have brought all your facts and figures to 
bear, you may close by appealing to the emotions, to the sense of honor, of jus- 
tice, of right, of your auditors.” 

The young advocate had the good sense to act on the advice, and won; which, 
by the way, is the old story that is acted out by all successful advocates. As 
temarked by a Philadelphia lawyer, some years ago, in commenting on the 
efforts of younger men, * You are not worth anything till you are knocked down 
and gored a few times.’? — Amer. Law Register. 


Tae New Canapian Extrapition Act — Tae Wetpon Brit. — Below, 
We print the text and schedule of the new Canadian extradition act, 
popularly known as the Weldon bill. At the time of this writing it has 
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not gone into effect. It will be observed that, under its fourth 

it is to take effect upon a proclamation of the Government. This delay 
in putting it into effect was due to the fecling that the imperial 
authorities ought to be consulted abouf a measure of such importance, 
The Queen has a power of disallowance, which possibly may be exer. 
cised. The act is looked upon as rather a bold piece of legislation for 
acolony. Itis thought by some that if a colony can legislate in that 
manner it can practically make treaties with foreign nations by means 
of concurring legislation. Such anidea would have been very shocking 
to the colonial office of twenty-five years ago, but Canada is very grad- 


ually getting rid of her leading strings and preparing to take her proper 
place among the great nations of the earth. 


“An ACT TO EXTEND THE PROVISIONS OF THE EXTRADITION ACT. [Assented 
to 2d May, 1889.] 

‘* WHEREAS it is expedient to make further provision for the extradition from 
Canada of fugitive offenders from foreign states: Therefore Her Majesty, by 
and with the advice and consent of the Senate and House of Commons of Canada, 
enacts as follows: — 

‘¢], In case no extradition arrangement, within the meaning of ‘‘ The Extra. 
dition Act,’’ exists between Her Majesty and a foreign state, or in case such an 
extradition arrangement, extending to Canada, exists between Her Majesty and 
foreign state, but does not include the crimes mentioned in the schedule to this 
act, it shall, nevertheless, be lawful for the Minister of Justice to issue his 
warrant for the surrender to such foreign state of any fugitive offender from 
such foreign state charged with or convicted of any of the crimes mentioned in 
the schedule to this act: Provided always, that the arrest, committal, deten- 
tion, surrender and conveyance out of Canada of such fugitive offender shall be 
governed by the provisions of ** The Extradition Act,” and that all the provis- 
ions of the said act shall apply to all steps and proceedings in relation to such 
arrest, committal, detention, surrender and conveyance out of Canada in the 
same manner and to the same extent as they would apply if the said crimes 
were included and specified in an extradition arrangement between Her Majesty 
and the foreign state, extending to Canada. 

‘9, All expenses connected with the arrest, committal, detention, surrender 
and conveyance out of Canada of any fugitive offender unfler this act shall be 
borne by the foreign state applying for the surrender of such fugitive offender. 

8, The list of crimes in the schedule to this act shall be construed according. 
to the law existing in Canada at the date of the commission of the alleged crime, 
whether by common law or by statute made before or after the coming into 
force of this act, and as including only such crimes, of the description com- 
prised in the list, as are, under that law, indictable offenses: 

«2. The provisions of this act shall apply to any crime mentioned in the said 
schedule, committed after the coming into force of this act, as regards any for- 
eign state as hereinafter provided. 

“¢4, The foregoing provisions of thisact shall not come into force with respect 
to fugitive offenders from any foreign state until this act shall have been de- 
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clared by proclamation of the Governor-General to be in force and effect as 
regards such foreign state, from and after a day to be named in such prociama- 
tion; and the provisions of this act shall cease to have any force or effect with 
respect to fugitive offenders from any foreign state, if by proclamation the Gov- 
ernor-General declares this act to be no longer in operation as regards such 
foreign state: 

“2, The day from and after which, in such case, the provisions of this act 
shall cease to have force and effect shall be a day to be named in such proclama- 


“5. This act shall not authorize the issue of a warrant for the extradition of 
any person under the provisions of this statute, to any state or country in which 
by the law in force in such state or country, such person may be tried after 
such extradition for any other offense than that for which he has been extra- 
dited, unless an assurance shall first have been given by the executive authority 
of such state or country, that the person whose extradition has been claimed 
shall not be tried for any other offense than that on account of which such ex- 
tradition has been claimed. 


“ SCHEDULE. 


“(1.) Murder, or attempt or conspiracy to murder; 

“(2.) Manslaughter; 

“(3.) Counterfeiting or altering money and uttering counterfeit or altered 
money; 

“(4.) Forgery, counterfeiting or altering, or uttering what is forged, counter- 
feited or altered; 

“(5.) Larceny; 

“(6.) Embezzlement; 

“(7.) Obtaining money or goods or valuable securities by false pretenses; 

“(8.) Rape; 

“(9.) Abduction; indecent assault; 

“(10.) Child stealing; 

“(11.) Kidnapping; 

12.) Burglary, house-breaking or shop-breaking; 

“(13.) Arson; 

(14.) Robbery; 

(15.) Fraud committed by a bailee, banker, agent, factor, trustee or member 
or public officer of any company or municipal corporation, made criminal by any 
law for the time being in force; 

“(16.) Any malicious act done with intent to endanger persons in a railway 


“(17.) Piracy by municipal law or law of nations, committed on board of or 
against a vessel of a foreign state; 

“(18.) Criminal scuttling or destroying such a vessel at sea, whether on the 
high seas or on the great lakes of North America, or attempting or conspiring 
to do so; 

“(19.) Assault on board such a vessel at sea, whether on the high seas or on 
the great lakes of North America, with intent to destroy life or to do grievous 
bodily harm; 

* (20.) Revolt, or conspiracy to revolt, by two or more persons on board such 

VOL. XXIII. 54 
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a vessel at sea, whether on the high seas or on the great lakes of North America, 
against the authority of the master; 

21.) Administering drugs or using instruments with intent to procure the 
miscarriage of a woman; 

« (22.) Any offense which is, in the case of the principal offender, included in 
any foregoing portion of this schedule, and for which the fugitive criminal 
though not the principal, is liable to be tried or punished as if he were the 
principal.” 


JUDGEs IN THE UNITED States.— Those who wish to learn something 
about the administration of justice on the other side of the Atlantic, can not do 
better than read Professor Bryce’s excellent book on America. The chapter on 
the State Judiciary is especially interesting to lawyers. The difference between 
the powers of an English and American judge are very remarkable. According 
to that learned writer, an American judge “is not allowed to charge the jury on 
questions of fact, but only to state the law. He is sometimes required to put 
his charge in writing. His power for committing for contempt of court is often 
restricted. Express rules forbid him to sit in causes wherein he can have any 
family or pecuniary interest. In one constitution his punctual attendance is en- 
forced by the provision that if he does not arrive in court within half an hour of 
the time fixed for the sitting, the attorneys of the parties may agree on some 
person to act as judge and proceed forthwith to the trial of the cause. Andin 
California he is not allowed to draw his salary till he has made an affidavit that 
no cause that has been submitted for decision for ninety days remains undecided 


in hiscourt.’? We learn from anote appended to this statement, that ‘ the Cali- 
fornia judges are said to have contrived to evade this.”’ The salaries paid to 
State judges of the higher courts range from one to two thousand pounds; in 
most States they are elected by the people, and they hold office for a short term 
of years. It is, therefore, not surprising that the States fail to secure the best 
legal talent for the bench, and thas it is necessary to impose restrictions upon 
the judges which would be thought degrading in this country. — Law Times. 


Vatve or a Toots — Pecuiar Suir Acarnst A Restaurant Keeper IN 
Boston. — A case was recently tried in one of the Boston courts which 
involved a peculiar state of facts. It was an action of tort against the 
keeper of a restaurant to recover damages for personal injuries and the 
loss of a tooth. It appeared in evidence that the plaintiff, a man of 
high social standing in Boston, and one who thinks a great deal of his 
personal appearance, went into the defendant’s restaurant to get 
lunch. Among other things he ordered some lettuce. Being somewhat 
of a nervous temperament, and being in haste to take a train, he ate 
rather rapidly. While eating the lettuce a prominent tooth struck 
large-sized gravel stone, and was badly broken. ‘The restaurant keeper 
refusing to make any satisfactory adjustment of the matter, the injured 
party brought suit to recover damages for the alleged negligence and 
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carelessness of the defendant and his servants to properly wash 
and clean the lettuce. The court, on the plaiutiff’s testimony, ruled 
that the case was a proper one for the jury. The expert testimony 
as to the value of a tooth, apart from the physical and mental suffer- 
ing of the plaintiff, was conflicting, it being a novel and perplexing 
subject in which to fix the measure of damages. The plaintiff 
claimed that the lost tooth was of a particular value to him both 
as to use and looks, and that he would not have lost it for $500. 
The jury was of the opinion that the defendant should be more careful 
and gave the plaintiff a substantial verdict, a sum sufficient to buy an 
entire false set. 


Law Bostyess or A Company. —The Pittsburg Telegraph 


gives the following account of the legal business of a great railroad 
company :— 


“Tt takes lawyers as well as executive officers to operate a great railway sys- 
tem successfully. Perhaps one of the least known, but at the same time one of 
the most carefully planned departments of the Pennsylvania Railroad is the legal 
staff of the company. To attend to the multifarious legal matters there isa 
small army of lawyers, ruled and directed by Chief Solicitor John Scott, who 
has his office at Philadelphia. They are scattered all through the territory 


reached by the Pennsylvania Railroad. Along the main line and all its branches 
cunning Blackstones are located to look out for the company’s interests in the 
courts, and quickly report all proceedings instituted or pending against the 
great institution. In connection with the Pennsylvania Central there are not 
less than sixty lawyers and legal firms that take their orders from headquarters. 
Here at Pittsburg, at Columbus, at Harrisburg, at Lewistown, at Huntingdon, 
Altoona, Uniontown, Clearfield—at every town of any size —is a representa- 
tive of the Pennsylvania Railroad legal department — almost as many legal wigs 
as there are telegraph poles along the line of track. 

“The territory is all divided up into solicitors’ districts, over each of which a 
level-headed lawyer presides, And it is the same system that prevails over the 
other divisions of the Pennsylvania road. Along the Philadelphia, Wilmington 
and Baltimore road are about twenty lawyers, connected with the Northern 
Central are eight or ten, with the Baltimore and Potomac five, and soon. All 
these attorneys, who owe allegiance to the Pennsylvania Railroad Company 
and its allies, are the pick of the profession, selected for their knowledge of 
corporation law, influence in their several communities and standing in court, 
and all have large or small retaining fees. The result of this system is that 
whenever proceedings are instituted against a part of the Pennsylvania line 
there are company lawyers on the spot or close at hand to acquaint themselves 
With full particulars, keep the central solicitor thoroughly informed, and go into 
court if necessary. 

“But the company’s legal force is not of use only in the courts. It is popu- 
larly believed that the juries have an undying hatred for big corporations, and 
their decisions not infrequently bear hard on railroad treasuries in damage 
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suits. Knowing this the railroad acts accordingly and tries to keep out of 
court, When an accident happens and death results to passengers, employes 
or citizens in general, suits are sure to be brought eventually, and generally for 
big figures. To stave off, if possible, these legal proceedings, the solicitors 
nearest the scene of the action are started to work. They go among the fami- 
lies of the injured or dead and try to agree upon the damages to be paid by the 
railroad company. If the consideration be fairly liberal an agreement will 
easily be reached. And even where not, liberal terms will often be arranged 
to avoid the tedious process of the courts. But the important consideration 
for the railroad is that by this system it escapes with far smaller payments, 
These lawyers are also important allies in case right of way is needed for pro- 
jected roads. Very quietly they can work and have a thoroughfare ready for 
their company before the public knows what is going on. The Pennsylvania 
Railroad is not alone in the organization of its corps of solicitors. The Penn- 
sylvania Company has a corps patterned and drilled after the same tactics, 
which is directed by General Counsel J. Twing Brooks, whose headquarters 
are in this city. Its operations extend over five States, Pennsylvania, West 
Virginia, Ohio, Indiana and Illinois, being included in its jurisdiction. The 
Pennsylvania Company’s legal corps is very large, moreover, and includes some 
of the best legal talent in the five States in which it operates.” 


Tue Bar as A Proresston. — The Saturday Review (London) has re- 
cently published a series of papers under the above title. They pre- 


sent a very discouraging outlook for young gentlemen who think of 
entering the English bar. We copy the first article: — 


** As recently as the Palmerstonian period the fool of the family, or at any rate 
the younger son, was wont, almost as a matter of course, to be pitchforked into 
the Church, that being the profession popularly supposed to require for its suc- 
cessful practice a minimum of brains. To-day it is the bar which is admittedly 
the refuge for the destitute; and this may, and probably does, account in agreat 
measure for the appalling disproportion between the supply of barristers and 
the demand for their services by the lower branch of the profession and by the 
public generally. Perhaps nobody requires to be told that all the liberal profes- 
sions, as they are called, are overstocked; and, as for the Bar, it may be 
stated with the utmost confidence that there are infinitely more cats than mice. 
The pity of it is that the Bar, asa profession, has long been going from bad to 
worse, and progresses the wrong way every year. It is an absolutely painful - 
spectacle to watch the great army of the unemployed, the multitude of legal 
‘loafers’ and ‘out-o’-works,’ in the Palace of Justice. It may seem in- 
credible, but London alone boasts the possession of something like three 
thousand practicing barristers, the vast majority of whom are keen and 
hungry for work. We see lengthy cause-lists in the newspapers every day 
during Term-time — sometimes ‘ the list’ is long enough—but we must re- 
member that there are seldom more than from ten to twelve courts sitting, and 
often, indeed, not so many. We must also keep well in view the important 
fact that not a few cases in which we will say from four to six counsel are em- 
ployed, last from half a day to three days, and even more, leaving scores of ex- 
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pectant ‘silks’ and ‘juniors’ chewing the cud of enforced idleness or 
tearing their wigs with vexation at the slow movement of the law’s delay. 

«But why, it may be asked by parents and guardians who have already destined 
their sons and their wards for enrollment in the ranks of the wearers of horse- 
hair wig and bombazine gown — why is the bar so undesirable a profession for 
our youth? In what particular way is it worse than, say, the army or the 
Church? In more ways than one, The Bar is about the only one of the learned 
professions which offers to the neophyte literally nothing ‘to go on with.’ 
The youth who joins the army draws, let us say, 100 poundsa year at the outset — 
pot much, it must be admitted, but preferable to nothing at all. The humble 
curate even receives a modest pittance enabling him, if he have no other avail- 
able income, to keep the wolf from the door while he is waiting preferment. 
But the sucking barrister must starve unless he possess some private means of 
his own, or can turn his hand to journalism, as so many have done, and will 
continue to do as long as literary work pays and the law does not. Worse 
than this; the young man who enters upon the three years’ study indispensable 
for the Bar is perpetually playing the game of ‘shell out.’ From the moment 
he has passed his ‘ Preliminary’ (dispensed with in the case of members of 
any of the Universities and men who have passed for the army or navy) until 
the ever-memorable night of his ‘call’ his hand is always inhispocket. With- 
outgoing too minutely into figures, for that is not necessary for our argument, it 
may be safely affirmed that the student has disbursed quite 200 pounds for fees 
and books between the date of his entry and the date of his ‘call.? When he 
is a full-fledged barrister, he is quit of fees, to be sure; but from this moment 
his rather serious expefses begin, and in all likelihood he is not making a far- 
thing out of his legal calling at all events. He must have chambers and a clerk, 
ora share of both. He must be ready and willing to ‘ devil,’ forthe honor 
and glory of the thing, without getting a penny for what he does. He must woo 
Themis as assiduously as a lover woos his mistress; and, with all his diligence, 
with all his ardor, with all his seeking and mild intriguing, it may be years be- 
fore he gets into any sort of practice at all. The plain, blunt truth must be 
told: —the man of average talent who spends ten or a dozen years of his life 
following almost any other vocation will do far better than one who has chosen 
the Bar as a means of livelihood. 

“Why, then, do we find so many hundreds of men going to the Bar year after 
year, increasing the already crowded ranks of a profession where the weeding- 
out process is a very slow one? Well, membership of the Bar immediately con- 
fers some sort of position; and, then, of course, there are the great prizes to be 
drawn by somebody or other from the legal lottery, prizes which to the soldier 
and the sailor must seem beyond the dreams of avarice. Unfortunately, there 
are very few of these slices of luck; and, unless you are endowed with splendid 
abilities, possess money of your own, or, as has been said, rejoice in excep- 
tional patronage at the hands of solicitors, few, if any, of the gros lots come 
your way. There is a well-known story —all the more interesting because it is 
an absolute fact — of a popular firm of Parliamentary solicitors putting over 
7,000 pounds in fees irto the pockets of a young relative in his first year’s prac- 
tice, It is no exaggeration to say that an influential firm of solicitors have it in 
their power to take a young man (though not any young man) from Oxford 
or Cambridge and to place him on the woolsack. It is a moot point whether 
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the barrister who has used journalism or literature as a crutch has contributed 
to his own permanent advantage or not. ‘The attorney mind,’ as has been 
said, is frequently of rather narrow dimensions. Solicitors have been known 
to ‘look down on’ writing barristers, Still, to-day, as in days of War. 
rington and Arthur Pendennis, not a few men make nice little incomes out of 
newspapers and periodicals while waiting for the briefs tocomein. Were it 
not fortunately so, Heaven knows what would be the fate of many a brilliant 
intellect left to rust in the cruel obscurity of the Temple and Lincoln’s Inn, 
The enumeration of these circumstances reminds us to mention that there 
have been some famous definitions of the qualifications requisite for success at 
the Bar. Lord Campbell is credited with the mot that there were three things 
necessary for these legal triumphs—the first was high animal spirits, the 
second high animal spirits, and the third high animal spirits. And an- 
other eminent judge is reported to have laid it down as an axiom that there 
were but three ways by which a man could attain success at the bar—in the 
first place by hugging attorneys, secondly by practicing at Quarter Sessions, 
and thirdly by a miracle.”’ 


Crration oF AmerICcAN Decisions IN THE Courts. —The 
Solicitor’s Journal (London) says: — 


**In the course of the’ hearing of a case before Court of Appeal No. 2, on 
Wednesday, the Lord Chancellor took occasion to observe that the practice of 
citing American decisions in our courts as if they were of binding authority was 
growing to an extent to which he, for one, could not assent. Those decisions 
were worthy of all respect as expressing the opinions of very learned lawyers on 
analogous questions, but they could not be quoted as decisions binding our 
courts on questions of English law. The Lords Justices (Cotton and Fry) joined 
in protesting against this mode of citation of American decisions. We believe 
that a similar protest was recently made by Lord Justice Fry, in Court of Ap- 
peal No. 1, on the occasion of the hearing of an important appeal which turned 
to a great extent upon the law of conspiracy. On that occasion a great number 
of American decisions were, however, cited without objection on the part of 
the other members of the court. We rather think that the practice to which the 
Lord Chancellor alluded owes its origin to the rapidly increasing practice of 
citation of American authorities by text-book writers. Since the late Mr. Ben- 
jamin, Q. C., in the first edition of his work on ‘Sale of Personal Property,’ 
published in 1868, inserted copious references to the decisions of the courts of 
his own country, as he modestly phrased it, ‘in order to afford some compensa- ~ 
tion for the imperfections’ of his book, but also no doubt with a view of ren- 
dering it useful on both sides of the Atlantic, the custom of giving American 
authorities in text-books has very largely increased, and American cases now 
find their way into English digests. A few years after Mr. Benjamin’s treatise 
appeared, we remember discussing the subject of the utility of American de- 
cisions to the advocate in English courts with a member of the common-law bar, 
now a distinguished judge in India, whose practice lay largely in a branch of the 
law upon which the decisions of the United States courts are specially valuable. 
‘Do I use them?’ he said; ‘ yes, I use them constantly. When I want an ar- 
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gument I go to the American reports, and very frequently I find in the judgments 
what ] want. But of course I don’t cite the cases as authorities.’ From this 
it was an easy stage to citing the decisions as on the same footing as a view ex- 
pressed in a work by Lord St. Leonards or Mr. Dart would be cited in the 
Chancery Division—that is to say, as the opinion of lawyers of exceptional 
learning and experience. But latterly it would appear that the practice has 
arisen of citing the decisions of American and English courts indiscriminately 
as if they were equally binding on questions of English law. This is, of course, 
an error; but we conceive that the error lies in the mode of citation, not in the 
citation itself. Most English lawyers know that there are probably no decisions 
upon which more anxious deliberation is bestowed than those of the Supreme 
Court of the United States, and the opinion of that court on a point not yet 
covered by English authority is entitled to, and would doubtless receive the 
most respectful consideration from any of our judges. The matter to which the 
observations of the Court of Appeal were addressed was, we conceive, merely 
the citation of American authorities as binding on English courts. It may be 
remembered that in Steel v. Dixon,! in which an important and novel point on 
the law of suretyship arose, Lord Justice Fry (then Mr. Justice Fry), while 
holding that the point was governed by the principle established by the well 
known case of Dering v. Earl of Winchelsea,? added; that in coming to this con- 
clusion, as he did upon principle, he was much strengthened by the American 
authorities to which his attention had been called by counsel, and he mentioned 
Mr. Justice Story’s Equity Jurisprudence, and read passages from the judg- 
ments of American courts. We can hardly suppose that the learned Lord Jus- 
tice has completely altered his estimate of the weight which is to be attributed 
to American decisions.”’ 


Tue Best Honprep Law Books. — Some time ago a writer in the 
Trish Law Times discoursed upon this topic as follows : — 
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“The recent discussions —on the whole productive of more or less useful 
results —on the ‘Best Hundred’ books of different kinds remind me that I 
have frequently thought it would be a very useful thing if some one would pre- 
pare a concise and comprehensive list of good law books, including such works 
as would be most necessary for the general practitioner — such a list as would 
be of advantage to a solicitor in this country. I have often, and at more than 
one book-case, recalled Charles Lamb’s confession that ‘ moved his spleen to 
see those things in books’ clothing perched upon shelves, like false saints, 
usurpers of true shrines, intruders into the sanctuary, thrusting out the legiti- 
mate occupants; ’ and at no time was I reminded of it more forcibly than a little 
while since, when a friend of mine, who had but just entered on the study of the 
law, mentioned that his newly acquired ‘ guide, philosopher and friend,’ hada 
most extensive library. He introduced me to it a few days afterwards, and I 
found it was extensive, but the nucleus had been formed in, or before, ‘ Good 
King George’s glorious days,’ and, although trifles had been added from time 
to time, it was interesting only to the antiquarian. ‘To reach down’ (still 
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Lamb) ‘a well bound semblance of a volume and hope it is some kind. 
hearted ’ exposition of the law relating to married women, or infants, or land. 
lords, or other helpless individuals, and, on opening it, to be confronted with 
some such ghost of the dead and buried past as ‘John Thrustout’ or a Fine 
and Recovery! To expecta Stephens or a Broom, and find — Perkins! 

“The list I venture to suggest should, according to my view, include the lead. 
ing and most reliable standard works on the different branches of international, 
constitutional, criminal, property, commercial and maritime law, the best 
books on practice and specialty subjects, and to be brief, the best of the many 
treatises which exist, but are only to be accidentally met with — not always 
when they are wanted — on the miscellaneous subjects turning up from day to 
day in the course of business. Such a list need not necessarily contain, or be 
confined to, a hundred books, but that seems to be the fashionable number in 
those matters, and in the present instance is not, perhaps, too ample, though it 
may be the reverse. If you think my hint worth any consideration, you may be 
kind enough to initiate a list, and you could hardly be troubled with very much 
discussion on the subject of it. Before concluding, you will let me add that I 
feel a difficulty such as Byron had in offering a translation of the ‘ Romaic ex- 
pression of tenderness’ occurring in ‘Maid of Athens.’ Many of your read- 
ers may and justly consider they do not stand in need of instructions as to what 
their office shelves should contain in the shape of legal literature, and may be 
affronted at anything like the shadow of a suggestion that they do. ‘For fear 
of any misconception,’ therefore, as the poet said, I will remark that my list 
would not be for them, but for students like myself who are open to a little 
light and leading, and who frequently fail to find it in libraries.” 


We have seen no response to this call until the Columbia Law Times 
recently published the following from the pen of Professor Theodore 
W. Dwight. He does not call it the best possible list ; and we shall not 
call it the best possible list. The list is a useful one to a young law- 
yer, in suggesting the sudjects of the works with which he should sup- 
ply himself for general practice : — 


‘‘Firty Leapine Law Books. — To the Editors of Columbia Law Times: In 
accordance with your request, I send you a list of fifty works which, I think, 
will be useful to a young practitioner in commencing a law library. Being 
limited to that number, I have failed to include many highly valuable works: 
These are not to be regarded as disparaged because they are not named, I 
have been guided frequently in making the selection by practical considera- - 
tions, and equivalent books might have been suggested. I have not aimed to 
mention ordinary text books used in the law school, and have omitted digests, 
which are indispensable, as well as reports. The various valuable collections 
of leading cases are not embraced in the list. List of books: — 

‘‘Holland’s Elements of Jurisprudence (3d ed.) — Revised Statutes of the 
United States— Revised Statutes of the Practitioner’s State — Kent’s Com- 
mentaries —Schouler on Personal Property — Pollock on Contracts — Addi- 
son on Contracts — Story on Agency — Daniel on Negotiable Paper — Reeves’ 
Domestic Relations — Smith on Master and Servant — Bishop on Marriage and 
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Divoree— Bishop on Married Women—Tyler on Infancy — Morawetz on 
Corporations — Dillon on Municipal Coxporations — Angell & Ames on Cor- 
porations — Sugden dr Dart on Vendors and Purchasers — Benjamin on Sales 
(Corbin’s or Bennett's ed.) — Taylor on Landlord and Tenant— Burge on 
Suretyship— Story on Bailment or Schouler on Bailment — Redfield on Rail- 
ways — Story or Wharton on Conflict of Laws—Abbott on Shipping — 
Arnold on Marine Insurance — Phillips on Insurance —May on Fire and Life 
Insurance —Dwarris on Statutes— Browne on Statute of Frauds — Angell 
on Statute of Limitations— Mayne on Damages — Sedgwick on Measure of 
Damages— Kerr on Fraud and Mistake — Bigelow on Estoppel— May (H. 
W.) on Frandulent Conveyances — Lindley on Partnership — Parsons on Part- 
nership — Pomeroy’s Equity Jurisprudence — High on Receivers—High on 
Injunctions — Perry on Trusts— Lewin on Trusts— Williams on Real Prop- 
erty—Jones on Mortgages— Washburn on Easements—Rawle on Cove- 
nants —Jarman on Wills—Humphrey’s Precedents — Taylor on Evidence — 
Stephens on Evidence (Chase’s ed.) — Gould on Pleading — Daniel’s Chancery 
Pleading and Practice.” 


Ustrormity or Laws IN THE Severat States. —The eighth annual 
session of the Tennessee Bar Association met in the United States 
court room in Memphis, on the 11th of July last. The President of 
the Association, L. B. McFarland, Esq., delivered an interesting ad- 
dress, the concluding portion of which we quote: — 


“One of the most important branches of this subject is the securing of uni- 
form laws in the several States. To the student, the publicist and the states- 
man this want of uniformity in the laws of the several States in matters 
which do not involve diverse local interests is the favorite theme of comment 
and criticism. From De Tocqueville to Von Holst it has been universally com- 
mented upon and condemned. 

“We refer to the differences in the laws of the several States as to taxation, 
acknowledgment of deeds, execution and probate of wills, the inheritance of 
teal estate, marriage and divorce, and kindred questions where there can be 
no local interest demanding a law different from the law of the several other 
States. There can be no other reason possibly suggested why the law of one 
State should differ from that of another as to acknowledgment of deeds, and 
yet there is a great difference; and from this aie springs much vexation, 
trouble, delay, and often loss. 

“T will not stop to enumerate these subjects, point out the differences in the 
several States or suggest the anomalies. They are known and deplored by the 
profession and the people. The effect is discouraging to material development 
and legal accuracy. It almost leads us to wish that Edmund Randolph’s reso- 
lution, giving Congress a negative on State legislation, favored by Mr. Madison, 
should become a law. 

“ By the constitution of 1874 the Swiss Cantons did surrender to the general 
government the whole subject of marriage and divorce,and in the new civil 
codes of Germany and Italy the mode of celebration of marriage was put under 
the control of the general government. 
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‘But we think a less radical measure than this can accomplish the same end, 
We think a convention of representatives from all the States appointed by the 
governments of all the States, could frame a system of laws on all these kin. 
dred subjects, which, when passed by the several legislatures, would secure 
this uniformity. We suggest therefore that the association at this meeting in. 
struct its delegates to the American and National Bar Associations, to propose 
and urge the passage by both these associations of a resolution recommending 
such a convention, to be composed of such number of delegates from each 
State and to meet at such time asthe association may determine. If the Ameri. 
can and National Bar Associations both pass such a resolution and appointa 
committee to draft a memorial to the Governors of all the States setting forth 
the subjects needing uniformity of legislation, and fixing the number of 
delegates from each State, and the time and place of such convention, all the 
Governors would doubtless appoint such delegates. This convention could 
then recommend such legislation as is needed to secure this uniformity, and 
the legislatures would subsequently pass them. 

“In this connection we suggest with reference to these National Bar Associa 
tions that more importance should be attached to their meetings and proceed- 
ings, and more care be exercised in the appointment of State delegates to these, 
They, with us, have a great work to perform. The ultimate objects and pur- 
poses of these and the several State associations are identical. These bear to 
the State associations, in their functions, relations similar to the general gov- 
ernment to the several States. These relations should be closer, and there 
should be a more perfect union between the two.”’ 


Sypyvey Bartverr, the acknowledged leader for many years of the 
Boston bar, died on the 6th of March, 1889. He was one of the most 
extraordinary men that Boston has ever been privileged to number 
among its citizens. The wonderful vitality, physical and mental, which 
enabled Mr. Bartlett to hold his unchallenged place at the head of the 
Massachusetts bar until he had passed his 90th birthday is the feature 
of his case which naturally impresses the public most powerfully. 


“ Since the days of Simon Bradstreet, who was Governor of Massachusetts in 
his 90th year, our State, and, doubtless, our nation, has seen no peer of Sydney 
Bartlett. It was but yesterday that all State street saw him, daily coming and 
going at his office on Exchange street. His tall, vigorous form, erect carriage 
and firm tread indicated yet a decade more of active life. His visage, unmarred 
by the deep furrows which time is wont to draw upon the faces of the aged, in- 
dicated a man but scarcely beyond the ordinary limit of life. Within a month 
prior to his death, in the ripeness of his physical and intellectual vigor, he 
stood in his place within the bar of the Supreme Judicial Court and argued & 
case with a clearness of utterance and a profoundness of thought which might 
well be envied by any of his associates. 

“Sydney Bartlett was born Feb. 13, 1799, so that he but recently passed his 
90th birthday. He was a native of Plymouth, in this State, and was a lineal 
descendant of Robert Bartlett, who came to Plymouth three years only after the 
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first settlers set foot upon the famous rock. In his character were readily dis- 
covered those sturdy traits which so distinguished the Puritan settlers of New 
England. He was the son of Zaccheus Bartlett and of Hannah, his wife. 

«“ At nineteen he was graduated at Harvard College. After graduation he 
studied law with Hon. Lemuel Shaw, and in due time was admitted to the bar. 
He was at once admitted to partnership with his instructor, and the two were 
associated together until the partnership was necessarily dissolved by the ap- 
pointment of Mr. Shaw to the exalted position of chief justice of the Supreme 
Judicial Court. 

“Mr. Bartlett’s rise to a position of distinction, or more properly of leader- 
ship at the bar, was not remarkably rapid. But he soon became known for his 
thorough preparation of cases in which he was engaged as junior counsel. He 
was careful of the most minute details, leaving no loose threads, no matters 
superficially examined. 

“ An eminent Boston lawyer who has known Mr. Bartlett during more years 
than would measure an ordinary lifetime, and who is almost, if not quite, the 
only surviving member of the bar who was associated with the deceased a gen- 
eration ago, gave an Advertiser representative yesterday some very interesting 
reminiscences and impressions, of which the following is a summary :— 

“Mr. Bartlett was not only a very able lawyer, but he was in many respects a 
peculiar lawyer. He was not a learned lawyer, in the sense in which that 
term is often used. That is to say, he had never studied law with the method 
and system with which it is studied now in the law schools. He was never 
learned in the same manner as Chief Justice Parsons, Judges Story or Choate or 
Everett. 

“But he had a strong mind, remarkable legal acumen; and, entering upon prac- 
tice early and having a great deal to do from the very first, he studied his cases 
until they were threadbare. No point was omitted. Nothing was overlooked; 
and so, in the course of years, doing so much business, he became, if nota 
learned lawyer in the pedantic sense of the term, a lawyer of learning, of great 
acquirements. 

“His marked characteristics were indomitable will, a sort of bulldog tenacity 
in everything he took hold of, and in the preparation of his cases. Up to the 
very last this trait was quite remarkable. 

“He was not a classical scholar. During his early years at the bar his lack in 
this respect was sometimes commented upon. Everything he acquired was by 
hard work. That was the difference between him and such men as Story, Ev- 
erett, Webster and Judge Hoar. In regard to general information, literary or 
scientific, the difference was very marked. He was a most dangerous oppo- 
nent in a case, because he always seemed not only to get up his own side, but to 
get up the other side. It was difficult to surprise him by any evidence or any 
legal points that he had not considered and was not ready to meet. He had a 
way of treating the strong points of his opponents with a very supercilious air 
that would deceive the non-elect quite effectually. He was full of courage. He 
never lost heart, never gave the least sign of being disturbed by the strength of 
the case against him. After any defeat, however disastrous, he would always 
come up smiling. I should say that he had great self-conceit, if it were not 
that the term would be liable to be misconstrued as being used to his disparage- 
ment. I should prefer to say that he had great self-reliance. In the trial of 
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cases this was sometimes so manifest as to annoy those who were not familiar 
with his methods and who did not appreciate his finer traits of character, 

‘+I have heard it said lately that he was a cold man, and that one reason of 
his long life, so full of health, was the fact that his emotional nature was 
weak. It certainly is true that the trial of causes, however complicated and 
tedious, always seemed in his case to be a sort of relaxation. He loved the 
work. 

‘¢ He was a hard opponent. His blows fell thick and heavy in the trial of g 
cause; to such an extent, indeed, accompanied as they were by his peculiar 
manner, as sometimes to cause offense. But he was at heart one of the most 
genial of men, considerate of the feelings of others, kindly, patient, always 
ready to do a good turn. He was very social in his habits, very hospitable, en. 
tertaining a great deal, and in the best style. He was very much beloved by 
all who had the privilege of his personal friendship. I was associated with Mr, 
Bartlett in a series of cases that were tried before the Supreme Court in Wash- 
ington, and knew that he was held in -the highest respect and consideration by 
the judges of that august tribunal. I remember various instances of his being 
engaged in the trial of causes against Webster, Choate, Fletcher and other emi- 
nent lawyers of their day. I remember one instance which well illustrates his 
kindness of heart. A young lawyer had been engaged in trying a case, and 
found it more involved than he had supposed. He got tired and discouraged, 
In his despair he went, after the adjournment of the court at night, to see Mr. 
Bartlett, explained the difficulty he was in, and asked what he had better do, 
Mr. Bartlett took the young man up into his library and spent two or three 
hours, without expectation of reward, in advising him how to meet the various 


points. He would have done the same thing for the most insignificant fellow 
at the bar under similar circumstances. 


“°C, E. Grinnell, in an admirably written article upon ‘A Few Orators and 
Their Eloquence,’ published in the AMERICAN Law Review of February, 1882, 
speaks thus of Mr. Bartlett: ‘ Mr. Bartlett leads the bar. He has paid the 
price of it by the exclusive devotion for a long life of the high powers it uncon- 
ditionally requires. With a lawyer’s instinct he appreciated from the start the 
nature of that implied consideration. Hence he not only speaks from the books, 
but gives matter to the books. When Daniel Webster in his younger days was 
tempted by the offer of a clerkship in the neighboring court a good adviser told 
him that he was a man to make, and not to record, opinions for courts. Mr. 
Bartlett has lived the law, and hence he is eloquent to lawyers. His eloquence 
is intellectual and professional, and therein lies a mighty bond between profes-. 
sional men. It has the peculiarity of light— you cannot see it, but you could 
not see without it; and with it things are found in their places, or places are 
found for them. It is dry, perhaps, but it is the dryness of the best champagne. 
From a popular point of view it is lacking in fullness of expression, and this is 
even felt by lawyers. His speech is always girded for the fray. It is one of the 
kinds of eloquence which always finds room for itself at the top.’ 

*¢ This is the opinion of a critical observer of men and character, expressed 
concerning Mr. Bartlett when he had already passed the eightieth milestone of 
his life. The careful and painstaking accuracy with which he performed his 
work while a young lawyer at the bar had, doubtless, much to do with forming 
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acharacter and habit of mind which deserved such encomiums as these in ad- 
vanced age. 

“Qne cannot fully realize the extreme age to which Mr. Bartlett lived, so 
fully were his physical and intellectual powers preserved until the last, save by 
a glance at some of his contemporaries of a by-gone generation. Rufus Choate 
is but an historical reminiscence, yet, in the early days of both, they won their 
laurels side by side. Chief Justice Parsons, so often quoted, but recalled 
almost as a relic of a past age; Jeremiah Mason; B. R. Curtis, a bright light of 
the Massachusetts bar; Franklin Dexter, and his preceptor and partner, Chief 
Justice Shaw, all were his contemporaries. But Mr. Bartlett did not suffer 
himself to become a slave to his profession. In social life he was admirable. 
It is said that throughout his life he has been a wide reader of fiction. By this 
means his mind was broadened and filled with those allusions which he knew 
how to use so happily both in social intercourse and in his arguments at the 
bar of the court. He was also much sought as a guest at the hospitable board, 
and as a diner-out he had no superior. His wit was abundant and sparkling, 
but it was never employed to wound. 

“ Perhaps the most familiar anecdote of Mr. Bartlett’s readiness of wit and 
courteousness as well, is that of his neat and respectful retort to Judge Horace 
Gray, now of the Supreme Court of the United States. Judge Gray, it is whis- 
pered, is sometimes a trifle brusque. In reply to a position enunciated by Mr. 
Bartlett, in an argument before him, upon one occasion, the Judge exclaimed 
in his abrupt manner: ‘ That is not law, Mr. Bartlett, and it never was law.’ 

“Mr. Bartlett, bowing low, in respectfully modulated tones, replied: ‘ It was 
law, until your honor just spoke.’ 

“Hon. E. R. Hoar, in a recent interview, upon the occasion of the 90th birth- 
day of Mr. Bartlett, related the following anecdotes: ‘Chief Justice Shaw 
once saidto Mr. Bartlett, when he was arguing a case: ‘If you would state 
your line of reasoning a little more fully, Mr. Bartlett, we should like to have 
you. Your mental operations are so rapid that others do not sometimes see the 
connections between your premises and conclusions so readily as you do.’ 
Senator Hoar once said of Mr. Bartlett that his processes of reasoning bore 
about the same relation to those of ordinary lawyers that logarithms bear to 
common arithmetical processes. ; 

“¢ And these two statements, I think,’ said Judge Hoar, ‘ very clearly indicate 
what has been a marked characteristic of Mr. Bartlett’s mind, that which tended 
to make his arguments concise and usually more brief than those of other 
leaders of the bar. It has always been the habit of his mind to perceive with 
absolute clearness the principles upon which the decisive questions in 9 case 
must turn, and to confine his argument closely and strictly to these. I think 
there has been no man at our bar with whose career I have been familiar who 
has been more sure always to hit the nail onthe head, and, without ornament or 
rhetorical grace, to address himself more directly to the determining point in 
the case which he argued. He has been eminently a safe adviser. He has de- 
voted his long and successful career to the practice of his profession with a 
singleness of purpose which has had no like example among the lawyers of 
Massachusetts in our time.’ 

“Speaking of Mr. Bartlett’s mental and physical characteristics, Judge Hoar 
said: ‘Capable of great labor, never losing his equanimity and self-posses- 
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sion, never worrying, he has followed the course in life which he has chosen 
with a devotion, an ability and a success so remarkable that his practicing law 
to the age of 90 with scarcely abated vigor makes him one of the most con- 
spicuous figures among his countrymen.’ ’? — Boston Daily Advertiser. 


A correspondent recalls the following incident : — 


‘‘Many years since I called on Senator Sumner one evening in the small 
front room of his mother’s house, No. 20 Hancock street, so well known to his 
friends, where I found him knee deep in newspapers, which he had conquered 
and thrown upon the floor in admired disorder, as was his practice. The con- 
versation chanced to turn upon the Suffolk Bar, as then existing. After some 
canvassing of various names, Mr. Sumner spoke as follows: ‘I was talking 
last winter with one of the judges of our Supreme Court in Washington, and he 
said to me, ‘Mr. Sumner, you have in your Suffolk Bar three men who are 
heard by our court, whenever they come before it, with a consideration and 
attention that are given to no other men who come before us, and those three 
men,’ said the judge, ‘are Rufus Choate, Sidney Bartlett and Benjamin R. 
Curtis.’ J. A.D. 


* Tt is said that the estate of the late Sidney Bartlett will reach far into the 
millions. For many years his income from his practice alone has been enor- 
mous, being quoted even as high as $100,000 annually. Forty years ago he was 
regarded as worth at least $1,000,000. He was a safe, shrewdinvestor, and with 
his income and accumulations it is believed that his estate will show fully 
$12,000,000.” 


Perec W. Cuanv ier. a distinguished lawyer and prominent citizen of 
Boston, died May 28, 1889. He was born in New Gloucester, in that part 
of the State of Massachusetts which has since chosen to set up for itself 
under the name of Maine, April 13, 1816. His paternal grandfather went 
from Massachusetts to the District of Maine just before the American 
Revolution ; his maternal grandfather was a Parsons, — the family of the 
great Chief Justice of Massachusetts. He graduated at Bowdoin Col- 
lege at the age of eighteen. He pursued his legal studies in the office - 
of his father and at the Harvard Law School in Cambridge, and com- 
pleted them with his kinsman, the late Professor Theophilus Parsons in 
Boston. He was admitted to the bar in 1837, and established himself in 
Boston, where he practiced his profession with remarkable success. In 
1836, while yet a student, he became associated with the Daily Adver- 
tiser, as reporter of legal proceedings, and this connection continued 
for several years. The reporting of adjudged cases had not previously 
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formed a part of the regular points of a daily newspaper, and this novel 
feature added both to the interest und circulation of the journal in 
which they appeared, and of which in later years he was one of the 
proprietors. 

At the very beginning of his career at the bar, Mr. Chandler had en- 
couraging success. As his business, however, did not occupy all his 
time, he established, in March, 1838, the Law Reporter, a monthly law 
journal, and conducted it for about ten years. His love of work is 
shown by the fact that he was not content with his daily routine. In 
1841 he published the first volume of ‘‘American Criminal Trials,’’ 
which was followed by another volume in 1844. In this work his power 
of clear and interesting statement was evinced, and persons unlearned 
in the law have found these volumes attractive. The two volumes of 
which it is made up are generally supposed to be the scope of the work 
as it suggested itself to his mind. Such is not the case. Mr. Chand- 
ler’s intention was to issue this work in twelve volumes, which would 
have made up a little library of legal history. Legal engagements and 
the consequent press of business prevented his carrying out the scheme 
toits full extent. ‘Those who have read the two volumes published will 
regret the forced abandonment of the design. The facts are presented 
with the utmost clearness, and their legal bearing is made so plain that 
a lad can comprehend it. 

While he was yet a young man he was for several years a member of 
the common council of the city of Boston, and of the legislature of 
Massachusetts. An interesting period of his professional career was 
his service as city solicitor of Boston, to which office he was chosen in 
1846, holding it until November 21, 1853, when he resigned. While 
city solicitor Mr. Chandler prepared and printed a volume containing the 
ordinances of the city and a digest of the laws relating thereto. Most 
of the ordinances were redrawn by him. 

Other services to the public in the earlier years of Mr. Chandler’s 
career may be briefly summarized. While U. S. commissioner of bank- 
ruptcy, he, in 1849, published a valuable work on the national law con- 
cerning bankruptcy. He was a member of the executive council of the 
Commonwealth in 1854. 

In the public journals he was a frequent and vigorous writer upon 
legal and political questions; and he made permanent contributions to 
literature in his volumes of Criminal Trials, already mentioned, his 
sketch of his friend Gov. Andrew, and his book upen the authenticity of 
the gospels. 

At meeting of the Suffolk Bar to express the high respect in which 
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Mr. Chandler was held as a lawyer and a citizen,Judge E. Rockwood 
Hoar, speaking of him as a lawyer, said :— 


‘IT think that Mr. Chandler, in his prime, wae the best jury lawyer in the 
Commonwealth, with perhaps the exception which everybody must recognize in 
that relation, of Mr, Choate. There never was a knowledge of human nature 
manifested in addressing a jury in this Commonwealth that surpassed that 
which Mr. Chandler exhibited. He took possession of ajury. Wit, humor, 
anecdote, keen appreciation of every point, a knowledge of what every sort of 
man would be likely to think and of what would induce him to think as Mr, 
Chandler wanted he should, combined to produce this impression and effect, 
He was a good lawyer. Anybody who employed him might feel very sure that 
the law of the case was mastered. Any legal tribunal who listened to him 
heard a vigorous, clear, impressive statement of the law on his side of the 
case. 

‘‘With his endowments, his industry, his achievements in the early part of his 
career, promising what I cannot doubt would have been the result, that he 
should be the foremost man of our city and of our Commonwealth, he suddenly, 
in the dispensations of Providence, fell under an affliction of almost total deaf- 
ness, against which he struggled to preserve his professional career as long as 
it was possible. He was obliged first to give up arguments to juries, and then 
he made legal arguments some time after that, and when he thought he could 
not usefully follow that career it was then that I think he added to his claims 
for honor the exhibition of what I cannot characterize by any other name than 
heroism. During the rest of his prolonged life, like Milton in his blindness, he 
bated not a jot of heart or hope, but still bore up, right onward. Everything 
that he could do in public relations he still continued todo. He was never dis- 
couraged nor despondent. His wit, his social accomplishments, never forsook 
him.”’ 


His scholarly attainments, his general brilliancy in conversation and 
his rare fund of anecdote, made him a delight to his friends. His con- 
tributions for a number of years to Every Other Saturday were very 
popular and were widely copied. 


Many anecdotes and reminiscences are given of him:— 


‘‘ During the war the eloquent men of Boston were in constant requisition to 
keep up the flagging courage of the community in the many dark hours of the 
great contest. Mr. Chandler was one of the most effective of these speakers. — 
Every occasion illustrated his eloquence, and one demonstrated the quickness 
of his repartee. At one meeting he was frequently interrupted by a blackguard 
at the rear of the hall who kept shouting, ‘ Why don’t you go yourself?’ 

‘¢ For a time Mr. Chandler’s deafness prevented him from catching the exact 
nature of the interruption of which he had been for some time conscious. At 
last Mr. Chandler caught the words of the disturber. Then, in the mildest ac- 
cent which emphasized the force of the words, he said: — 

**¢ Young man, if my ears were as good as yours, and as long as yours, I 
shouldn’t be here to-night!’ 


NOTES. 827 


“ An anecdote of his aggressiveness, when he knew he was right, is seen in his 
action as city solicitor in breaking up the system then known as tax-dodging. 
A wealthy citizen would leave town for a few months, not making a residence 
elsewhere, and then return and refuse to pay taxes on the ground of non-resi- 
dence. Mr. Chandler made a test case of Mr. Bourne, the step-father of the 
late Allen Thorndike Rice, in behalf of the city, and won his case, which was a 
cause célebre in its day. 

“An anecdote of his boldness and thorough manliness is told of him in his 
capacity as publisher and reporter of the Law Reporter. A French count had 
married into a well-known Boston family and a divorce case was the result. It 
attracted much attention and Mr. Chandler, on account of the public interest 
taken in the case, published a partial report of it in the Reporter. The case was 
not yet finished and a representative of the family involved called upon Mr. 
Chandler and informed him that if he published any further report of the case 
he should have a horsewhipping. 

“ ‘Indeed,’ said Mr. Chandler, coolly. ‘I had not intended to publish any 
further report of the case, as I did not regard it of sufficient importance to give 
the space to it. But since you put it in that way I shall publish every line of it 
verbatim.’ 

“ And he did; but he did not receive the promised horsewhipping. 

“Though Mr. Chandler was pcssessed of a high spirit, he cared very little for 
applause or the opposite. When trying a case on one occasion, the counsel on the 
other side made use of a large amount of personal abuse of a scurrillous nature. 

“ ¢ How can you stand this?’ inquired a friend at his elbow, ina whisper. ‘I 
want a verdict,’ was the whispered reply, which spoke volumes.”’ 


‘When Daniel Webster was proposed for the position of U.S. Senator, it 
was felt that he would not like to accept the office on account of the pecuniary 
sacrifice that it would entail upon him. The salary of members of Congress 
was then but $8 adayand mileage. This was farless than Daniel Webster could 
earn at the bar. In the dilemma several of the wealthy men of Boston put their 
hands deep into their pockets and raised $100,009 as a giftto Mr. Webster. He 
consented to be a candidate and was elected. But Mr. Chandler, who was then 
a member of the legislature, was the only man of his party who refused to vote 
for the ‘great expounder.’ His feeling was that the gift was essentially a 
retaining fee, paid by those whom Mr. Webster was to represent in Congress, - 


to look out for their interests there. This bold stand was thoroughly charac- 
teristic of the man. ”’ 


“Tn the rapid summary of such a life, one finds that he served and influenced 
individuals and the community as only men of large gifts can. A discriminating 
industry, a wise perseverance, a quick seizure of opportunities, a noteworthy 
business shrewdness, a rare wit, a fine literary taste, an unwavering reverence 
for religious truths, a love of country which, in the war days, made his heart 
burn and his lips overflow with eloquence, a touching fondness for old scenes 
and old friends, a commanding position as an eminent citizen of Boston, leader- 
ship in bar contests, fruitful service of his college — who can wonder that his 
sturdy and masterly activities should be reckoned the record of a life fairly esti- 
mated as that of a great man?” 
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Curr Justice Grorce W. Srone, or ALaBama.— At the recent 
meeting of the State Bar Association, Judge Somerville, in responding 
to the toast assigned him, ‘‘ The Supreme Court of Alabama,’ made 
the following allusions to Chief Justice George W. Stone: — 


**T trust,’’ said he, ‘‘in alluding to the subject assigned me, it may not be 
considered in bad taste to say a few words personally in reference to one mem- 
ber of our court, whose judicial history is so honorably and so long associated 
with the past history of that tribunal. I allude, of course, to our distinguished 
Chief Justice, who has been a conspicuous figure in the proceedings of the 
present meeting of this association — the orator of the occasion, now venerable 
in years and in honors. It is an interesting fact that he has been a member of 
the Alabama judiciary, with an interval of a few years since the late war, 
either as a Circuit or Supreme Court Judge, for the period of nearly fifty years. 
If he lives through his present official term, of which there seems to be every 
prospect, he will lack but a few months of having judicially interpreted our 
laws for one-half a century. No other man has ever, within my information, 
either in England or America, where the principles of the common law prevail, 
so long sat upon the woolsack, administering the principles of our jurisprudence, 
Nor can I recall any civilian whom history records to have so long been a judge. 

** During this period he has been upon the Supreme Court bench of Alabama 
for nearly a quarter of a century, and has during that time rendered over 2,000 
reported decisions, which will be found embraced in the 28th to the 39th, and 
the 53d to the 86th volumes of our State Reports. I know of no other judge 
of any appellate court, on either side of the Atlantic, who has rendered so 
many. It was said of Judge Metcalf, of the Supreme Judicial Court of Massa- 
chusetts, who was a prodigy of judicial learning and industry, that he had pro- 
mulgated 1,700 decisions during his judicial career of nearly twenty years. 

‘* An average number of reported decisions per annum by the judges of the 
several Supreme Courts of the American States does not exceed eighty cases to 
each judge. The judges of the United States Supreme Court last year rendered 
about fifty cases to each member of that tribunal. Judge Stone, when our 
docket was crowded so greatly between the years 1876 to 1878, by reason of 
the legacy of litigation left on hand by the reconstruction courts, decided in 
one year 175 reported cases— more perhaps than any Supreme Court judge ever 
decided in any one of our thirty-eight States. I cannot recall a single one of 
those deliverances which has since been reversed. 


‘¢ To me these are very interesting facts, and they should be to every member | 


of our bench and bar who takes any just pride in his State, and I may add that 
the character of these decisions for learning and high moral tone will favorably 
challenge comparison with those of any contemporary judge. 

‘<T have read in history,’’ concluded Judge Somerville, “that the integrity 
and love of virtue which characterized the ancient city of Tarentum and exalted 
them above their neighbors, was attributed to the residence of Pythagoras 
among them. In a like manner I may say that whatever of praise has been 
given the decisions of the Supreme Court of Alabama is due to no one more 
than my learned friend, the Chief Justice. No judge in any age or country, in 
my judgment, has elevated the jurisprudence of his State to a higher plane of 
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learning, or impressed it with nobler principles of honesty, or with a sturdier 
morality, than George W. Stone, the present Chief Justice of the Supreme ~ 
Court of Alabama.”’ 


At the time these remarks were made the Chief Justice was not 
present, having left the table to take an early train to his old home in 
Lincoln county, Tennessee, where he spent many years of his early 
manhood. 


Rurvs Pane Spatpinc: formerly Justice of the Supreme Court of 
Ohio. M. Stewart, Esq., before the State Bar Association of Ohio, 
in 1888, delivered an address on this distinguished lawyer and judge, 
giving many anecdotes and reminiscences of him and his prominent 
contemporaries. We quote the following :— 


“ Spalding was a kind-hearted, gentlemanly person, and yet at the same time, 
a very blunt, plain-spoken one, as this instance illustrates: One time at Akron, 
old Mr. Way, of Coventry township, came into his office and said, ‘Mr. Spalding, 
my wife and myself are getting old; I have a large farm and considerable stock 
on it; my son has recently got married, and we have concluded to give him 
our property and take his agreement to support us the rest of our lives, and 
have come in to have you make out the papers. What do you think about it?’ 
Spalding looked at him a moment and replied: ‘I think a man who gives away 
his property before he is through with it himself is a fool, and I advise you to 
keep it in your own control while you live,’ and he went on to tell him the 
probable results, which ended in the old people going home and keeping the 
farm; I heard the late Judge Josiah Scott say that no conscientious lawyer 
should draw up such papers between parent and child, and that for years when 
at the bar, he had invariably refused to do so, and Judge Brinkerhoff, who was 
present, expressed his approval. 

“On one occasion Spalding was trying a case before Judge B. F. Wade, af- 
terwards United States Senator for many years, and ajury. It was at Akron, 
in 1847, and before the repeal of what were known as the Ohio Black-Laws. 
By those laws a negro could not testify as a witness, where either party was a 
white person, if objected to. Spalding called a negro to the stand; he was 
as black a man as you ever saw. The opposite counsel, Judge George Bliss, 
objected to the witness because his client was a white man. Wade was a strong 
anti-slavery man, indeed, an Abolitionist of quick temper and impulse, and of 
almost unreasonable and uncontrollable prejudices on the slavery question. 
The objection made him boil over with rage, and he denounced the law as an 
outrage and a disgrace; ‘ but’:said he, ‘it is the law and must be obeyed, so 
bring on your proof.’ Bliss’s client was not present, and so he called several 
witnesses who testified that they had known the plaintiff many years, and he 
Was @ white man, and indeed Spalding did not deny it, for he knew the witness 
was not competent, and only put him on the stand for effect. ‘Have you any 
more proof’ said Wade full of wrath? ‘No,’ said Bliss, ‘and the other 
side concede my client is a white man.’ ‘ Very well,’ said Wade, ‘I will over- 
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rule your objection. You have proved your client is a white man, but you 
haven’t proved the witness is a black one; go ahead with his evidence.’ And 
that was the way he got around the notorious Black-Laws of Ohio. 

* In 1863, in talking about Judge Spalding with the distinguished Geo, R, 
Pugh, once a U. S. Senator from Ohio, but now deceased, he asked me if I was 
aware that the case of Propeller Ogdensburgh against the Steamer Atlanta, tried 
in the U. S. Court at Cincinnati in 1853, taken to the Supreme Court of the 
United States, and reported in 21 Howard, 548, in which Spalding was the lead- 
ing counsel, was one of the most important and momentous in its results of 
any case ever passed upon in a human tribunal; that that decision made Mr, 
Buchanan President of the United States, and indirectly brought on the war of 
the rebellion, or at least hastened its outbreak half a generation. The story 
was this: A collision occurred between the two vessels on Lake Erie in 1852, 
by which the propeller sustained $3,000 damages and the steamer $75,000. Gen- 
eral Ward, of Detroit, the owner of the steamer, libeled the propeller and her 
owner and after a most exciting and protracted trial before the District Judge 
and a jury, the libel was dismissed and Spalding’s cross-libel sustained, and he 
recovered a judgment or decree for $3,000and costs against Ward and his steam- 
boat. It was a great victory for Spalding, and made him famous. The case 
went to the Circuit Court, and when Judge McLean came around he reversed 
the whole thing, entered up judgment against Spalding’s client for $36,000 and 
half the costs (about $3,000 more), and although the case went to the Supreme 
Court it affirmed McLean by a bare majority, and Spalding’s client, General 
Philo Chamberlain, was ruined. As the case was of great importance, Spald- 
ing’s disappointment and indignation were correspondingly great, and he swore 
revenge on McLean; and he had it at an early day, and to a wonderful degree. 

** The national convention which met in Philadelphia, in 1856, was composed 
of the leading Whigs and Free-soilers of the country. Fremont was the candi- 
date of the Free-soilers and Judge McLean of the conservative Whigs. It was 
well understood that the result depended on the vote of Pennsylvania, and the 
election in November of that year proved this to be the fact, for Mr. Buchanan 
carried the State by only a few thousand in a vote of over 460,000 and had barely 
enough electoral votes to carry him through. In that State there were some 
15,000 silver grays headed by the Ingersolls, Sergeants and Binneys, who would 
not vote for a Free-soiler as soon as a Democrat. When the convention met, 
the leaders of that vote on the evening before the nomination met the Free- 
soilers at Judge Spalding’s room at his hotel, and said: If you will nominate 
Judge McLean, we pledge you 15,000 silver-gray Whig votes in this State. If 
you nominate Fremont, we will stay away from the polls and not vote at all or 
else vote for Buchanan. It was quite clear that Ingersoll and the others had 
the power to make good their promise, and it carried over to the support of 
McLean nearly all present. On the next day when the position of the Ingersoll 
Whigs became known, McLean forged rapidly ahead and his nomination seemed 
imminent, but just before the ballot, Spalding arose and withdrew McLean’s 
name. Being the chairman of the Ohio delegation and McLean being from 
Ohio, it was supposed that he had authority from McLean to make the with- 
drawal. This move rattled the McLean men, and they were dazed, so to speak, 
and before their recovery from the panic so many delegates had gone over to 
Fremont that he was nominated; and when it was found that Spalding had no 
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authority to withdraw McLean’s name it was too late. The result of the elec- 
tion we learn from history. The silver-gray Whigs did not vote or voted for 
Buchanan, and he carried the State by a bare majority. I have heard more than 
one old-time politician say that if McLean had been nominated he would have 
beaten Buchanan. A few months after the election of 1856, Judge McLean 
was holding court in Cincinnati, when Spalding came into the court room and 
sat down beside Mr. Pugh. After talking a short time, he looked up towards 
the bench and pointing over his shoulder towards McLean, said to Pugh: 
‘Confound him, he beat me in the propeller case, but I beat him for the Presi- 
dency.’ Mr. Pugh further told me that in the winter of 1861, not long before 
his death, Judge McLean said to him, but for Spalding, he would have been 
nominated at Philadelphia and elected; and there would have been no secession, 
as he should have taken a conservative course towards the South; and that 
Spalding was indirectly responsible for the approaching dissolution of the 
Union and prospective war. Years afterwards I repeated to Judge Spalding 
the conversation between’ Senator Pugh and myself, and he said it was sub- 
stantially true and added, that neither McLean or his family would ever recog- 
nize or speak to him after the Philadelphia convention.”’ 


AND CrvitizaTion Muississtpp1.—The State of 
Mississippi will no longer be identified with those communities whose 
civilization will tolerate prize-fighting. It seems that up to six years 
ago it was no violation of the law to have a prize-fight in Mississippi. 
But a statute on the subject was then enacted, and fortunately when 
occasion arose for enforcing the statute the State had a governor and a 
judge who knew their duties and dared to perform them. The Gov- 
ernor diligently sought out the brutal offender and had him brought 
back to the State for punishment. The trial judge imposed a deserved 
sentence, which it is to be hoped the criminal will be required to serve 
out. Before the passing of sentence Sullivan stood up and said: — 

“Your honor, I desire to make a few remarks. I can only ask your clemency 
in this matter. No doubt I have done something, but, as my counsel told you, 
I was ignorant of the law. I am not as oratorical as the distinguished district- 


attorney or as my counsel on my right who have addressed you, and, therefore, 
beg to remain your humble servant, John L. Sullivan.” 


In sentencing Sullivan, Judge Tirrell used the following language in 
justification of the severity of the punishment, and it is so terse, vigor- 
ous, and withal so fair a statement of the gravity of the offense, as 


viewed from a Mississippi standpoint, that we quote his language in 
full :— 


“It seems to me that the prize-fight at Richburg, of which this defendant 
Stands convicted, was a gross affront to the laws of the State, whose authorities 
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personally forbade it. It seems to have been accomplished with systematic ar- 
rangement, and in the presence of invited thousands. It seems on the part of 
all concerned to have been a studied disregard and contempt for the law. They 
came from and through many States whose authority and civilization deterred 
them from any attempt at such public lawless conduct within their limits, and 
they chose the soil of Mississippi as the only fit ground for such combat, indi- 
cating their utter contempt for the sentiments of her people and the laws of her 
statute books. Stand up, Mr. Sullivan.’’ 


And Sullivan again stood up it is said, with the air of one who had 
learned something. 


“The sentence of the law is that, for and as a punishment of the offense of 
which you stand convicted, you shall suffer punishment of twelve months in the 
county jail.” 


This victory of law over lawlessness in a community where great in. 
difference has sometimes been shown towards graver offenses, such as 
murder done in race conflicts and in family and personal feuds, is, we 
trust, the beginning of a new era of law and order. The energy dis- 
played by the executive and judicial authorities of Mississippi in ar- 
resting, convicting, and sentencing Sullivan certainly affords the most 
happy auguries for the future peace and good government of that 
Commonwealth. 


Tue Supreme Court or Itiixo1s. — The Albany Law Journal quotes 
our remarks in the last number of the Review to the effect that the 
court is badly constituted, in that the judges are elected, and more- 
over elected from districts, and that the court is on wheels. The 
Journal further says: ‘‘ Add to this, the practice which prevails in 
several Western States,and we believe in Illinois,of the judges in taking 
turns at playing chief justice, is certainly ludicrous if not injurious. 
By the way, we did not criticise the opinions of the Illinois courts, but 
the character of the litigation as ‘ lacking in interest.’ But we do not 
hesitate to say that some of those judges write abominable English.” 


LAWLESSNESS AND CIVILIZATION IN CALIFORNIA. —It is a humiliation to 
the great and prosperous State of California, tbat in the early years of 
the founding of the State, David S. Terry should have been chosen by 
popular election Chief Justice of the Supreme Court of the State, 
and that after all the infamy of his career, he should have been allowed 
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to practice in its courts, or should have been tolerated among respect- 
able men and women. 

Last year Mr. Justice Field, of the Supreme Court of the United 
States, while upon his circuit in California, read an opinion in the case of 
Sarah Althea Hill (now Terry) against the estate of ex-Senator Sharon. 

* The woman claimed to be the wife of the ex-Senator. Her claim rested 
largely upon the validity of an alleged marriage contract. This con- 
tract Justice Field pronounced a forgery, and effectively disposed of 
the woman’s empty claim against the Sharon estate. Mrs. Terry 
created a scene in court during the reading of the decision, charging 
Justice Field with being corrupt, and as she refused to remain quiet 
Justice Field directed that she be removed from the court. When a 
deputy attempted to carry out the order she became involved in a per- 
sonal quarrel with that official, and Terry interfered, drawing a dagger 
from his vest. He was disarmed and both Terry and his wife were ad- 
judged in contempt, and committed to jail, the former for six months 
and the latter for thirty days. Inthe meantime Justice Field went to 
Washington to resume his duties on the bench, but returned to Cali- 
fornia recently to discharge his duties upon the circuit. He had been 
holding court at Los Angeles and was on his way to San Francisco, 
when on August 14 he was, while breakfasting at a way station, attacked 
by Terry, who struck the Justice a heavy blow in his face. The Justice 
was accompanied by Deputy Marshal Nagle, acting under the order of 
the Department of Justice. The order was based upon threats of Terry 
that he would kill the Justice at the first opportunity. When Terry un- 
expectedly met the judge he assaulted him evidently purposing to pro- 
voke his intended victim to some act of resistance; his wife, who was 
present at the meeting, rushed out of the room and quickly returned 
with a loaded revolver, which, it is reasonable to suppose, her husband 
was to use for the taking off of the Justice. The plea of Terry would 
have been self-defense. But Deputy Marshal Nagle was an unexpected 
factor in the proceedings; he killed Terry as he was raising his arm to 
strike the Judge a second time. 

Nagle was immediately arrested by the sheriff of the county; and 
shortly afterwards the venerable Judge of the Supreme Court of the 
nation was arrested upon a charge preferred by the reckless woman, 
whose oath no one would believe. 

The New York Herald, commenting upon these events, justly says: — 


“Justice Field’s whole course shows a conception of judicial duty that lends 
grandeur to a republican judiciary. It is an inspiring example to the citizens 
and especially the judges of the country. He was reminded of the danger of 


| 
4 


834 NOTES. 


returning to California while Judge Terry and his wife were at large. His firm 
answer was that it was his duty to go and he would go. He was then advised 
to arm himself for self-defense. His reply embodies a nobility that should make 
it historic: — 

‘¢¢When it comes to such a pass in this country that judges of the courts find 
it necessary to go armed, it will be time to close the courts themselves.’ 

** This sentiment was not born of any insensibility to danger. Justice Field 
fully realized the peril to himself. But above all feeling of personal concern 
arose a lofty sense of the duty imposed upon a justice of the nation’s highest 
court. That officer is a representative of the law, a minister of peace. He 
should show by his example that the law is supreme, that all must bow to its 


authority, that all lawlessness must yield to it. When judges who represent’ 


the law resort to violence, even in self-defense, the pistol instead of the court 
becomes the arbiter of controversies and the authority of the government 
gives way to the power of the mob. Rather than set a precedent that might 
tend to such a result, that would shake popular confidence in the judiciary, that 
would lend any encouragement to violence, a judge, as Justice Field evidently 
felt, may well risk his own life for the welfare of the commonwealth. He did 
not even favor the proposition that a marshal be detailed to guard him. The 
course of the venerable Justice is an example to all who would have the law 
respected. It is also a lesson to all who would take the law into their own 
hands. Not less exemplary was his recognition of the supremacy of the law 
when the sheriff of San Joaquin appeared before him with a warrant of arrest 
on the grave charge of murder. The warrant was an outrage, but it was the 
duty of the officer to serve it, even on a justice of the United States Supreme 
Court. When the sheriff hesitated and began to apologize before discharging 
his painful duty, Justice Field promptly spoke out: — 

‘¢¢ Officer, proceed with your duty. I am ready, and an officer should always 
do his duty.’ 

‘These are traits of judicial heroism worthy the admiration of the world.” 


Both Justice Field and Marshal Nagle were subsequently brought 
before the Circuit Court of the United States by habeas corpus pro- 
ceedings. It was claimed that the United States court had jurisdiction 
because Justice Field and Deputy Marshal Nagle were Federal officers 
charged with the duty of administering Federal law ; that though not in 
a Federal building or on Federal land when the assault was made they 
were in the active discharge of their official duties ; that the blow dealt 
Justice Field was a blow against national authority, an interference 
with the administration of national law ; that the fatal shot of Nagle was 
fired by a Federal officer, in obedience to Federal orders and in defense 
of Federal authority. ; 

The State prosecution against Justice Field was subsequently dis- 
continued by direction of the Attorney-General of the State, with the 
concurrence of the Governor of the State, it appearing that the accu- 
sation against him was not supported by any evidence. 
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The case against Deputy Marshal Nagle awaits further action. It 
raises a question of far-reaching importance in regard to jurisdiction. 
The State of California claims that its courts have exclusive jurisdic- 
tion, because the homicide was committed on the soil of the State. 
Had the homicide been committed in the Federal court-house at 
Los Angeles or San Francisco, the jurisdiction of the United States 
court would be unquestioned. On this question of jurisdiction we 
quote the New York Herald : — 


, There is no question that an attempt to take the life of a Federal judge 
while holding court, or the killing then and there of a citizen in defense of the 
judge’s life, falls within the criminal jurisdiction of the United States. Does 
this principle extend to a Federal judge outside the court-house — to any place 
where he is to be considered in active judicial service? That question must be 
answered in the affirmative to sustain the jurisdiction claimed by the United 
States in the Field and Nagle cases. 

“Tf that doctrine be affirmed what limit is there to its broad sweep? The 
principle is not restricted to Federal justices and marshals. It must extend to 
all officers of the United States from the President down — executive, legisla- 
tive and judicial. Wherever such officer may be in the actual discharge of his 
duty, he must be regarded as covered by the official panoply of the nation, and 
the spot on which he stands deemed Federal soil. Any crime committed or 
wrong done by or against him in his official capacity must fall within the juris- 
diction of the United States. He must be under the broad egis of the nation 
when innocent and subject only to its penalties when guilty. 

“Tt is a question whether this broad principle would not extend to all 
government employes—to every clerk in the custom-house, to every letter- 
carrier. 

“ The issue can be settled only by the Supreme Court of the United States, 
to which it is destined to go. On the decision of that tribunal will depend 
whether the sovereignty claimed by the State or the sovereignty claimed by the 
nation is to be upheld.”’ 


But even if the case of Deputy Marshal Nagle is to be tried by the 
State court, there is little reason to doubt that his killing of Terry will 
be held to be wholly justifiable. Terry’s threats against Justice Field 
were well known. ‘Terry’s own despicable and desperate character was 
also well known. He went from the South to California among the 
first. As a lawyer in San Francisco, his practice was of the worst, and 
he was elected judge by the elements, which afterwards brought down 
on San Francisco the reign of the vigilance committee, in order to save 
it from the control of murderers and cut-throats. Of these latter, 
Terry was the acknowledged defender and spokesman. At one time 
the vigilance committee had him in custody for a murder, but he es- 
caped punishment on account of his judicial position. The thing fer 
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which he has been most known was the murder of Senator Broderick ip 
a duel. The latter was opposed to slavery ; Terry a fiercely pro-slavery, 
The slavery question was discussed with great heat. Terry made q 
quarrel with the senator, which resulted in the duel. Terry was ar. 
rested for the homicide, a form of trial was gone through with, but in 
accordance with the custom of that day in California, he was never 
punished for his crime. Afterwards, in the war of the rebellion, he was 
an officer in the Confederate army. In early Jife he fought in the 
Mexican war. He has always retained a certain kind of prominence in 
the State, but has been a man whom others feared to come in contact 
with. Such was the man against whom Deputy Marshal Nagle was 
ordered to afford protection to Justice Field. It was not his duty to 
wait till the Justice should be murdered before acting against the as- 
sailant. It was within the line of his duty to act when he feared that 
the life of the Justice was in danger from his assailant. The country 
will approve of his judgment in acting at the time he did. When he is 
tried for the homicide, whether it be in a Federal or a State court, it 
cannot be doubted that the killing will be held justifiable. 

Since the above was written Judge Sawyer has discharged Nagle, 
holding that the latter was acting wholly within his province as a federal 
officer, and answerable for his conduct only to the Federal jurisdiction. 
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Ormions oF SupRreME Court at ReQuest oF DEPARTMENTS OF THE 
Government. — The indisposition of Supreme Courts to give their 
opinions, even under a constitutional mandate, when called upon by 
the co-ordinate departments of the government, is illustrated by a re- 
cent holding of the Supreme Court of Colorado,! in which that court 
re-affirms its former decision that the provision of the constitution of 
that State that ‘‘ the Supreme Court shall give its opinion upon im- 
portant questions upon solemn occasions, when required by the Gover - 
nor, the Senate, or the House of Representatives,’’ applies only to 
cases where questions publici juris are raised, and excludes questions 
where merely private rights are involved.?, The court accordingly hold 
that the question whether a bill proposing to increase the fees of dis- 
trict. attorneys will apply to the district attorneys now in office, is not 
one requiring its opinion in advance, although such opinion is requested 
by a resolution of the Senate of the State. In giving the opinion of 
the court, the following language is used by Mr. Chief Justice Helm: — 


“Upon mature investigation and reflection, we are of the opinion that execu- 
tive questions must be exclusively juris publici, and that legislative questions 
must be connected with pending legislation, and relate either to the constitu- 
tionality thereof, or to matters connected therewith of purely public right. We 
believe that the accuracy, as well as the wisdom, of this interpretation will 
commend themselves alike to the legislative judgment and the legal mind. But 
even with this construction there is danger of grave abuses. Efforts will still 
be made by private parties to anticipate judicial rulings in the ordinary course 
of litigation, by inducing the submission and decision of questions ostensibly 
publici juris. We feel constrained to repeat and emphasize the thought hereto- 
fore expressed, that the utmost vigilance and caution be exercised by both the 
General Assembly and the court in acting under this novel constitutional 
authority. There cannot well be too much moderation in the premises. We 
hote that, in those States which permit consultation with the justices, the 
privilege seems to be less often invoked then it has been here. The Attorney- 
General is the natural, as well as the statutory, legal advisor of the executive 
and legislative departments. His counsel should be solicited, and only as a 
dernier resort, upon the most important questions and the most solemn occa- 
sions, should the court be requested to act. It must always be remembered 


‘In re Senate Resolution, 21 Pac. 2 Wheeler v. Irrigation Co., 9 Colo. 
Rep. 478, 248; s.c. 11 Pac. Rep. 103. 
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that we are compelled to discharge the duties of both court and counsel; tha 
the exigencies, which of necessity require speedy answers, render it impossible 
to bestow upon these questions the research and deliberation usually given to 
judicial proceedings by courts of last resort; and that for these reasons our 
embarrassment is seriously enhanced, while the possibility of erroneous de. 
cisions is, of course, augmented. Although no questions be propounded or 
answered save those which relate to the constitutionality of legislation, or to 
other matters purely and exclusively publici juris, and although there be no 
causes pending in the courts that are directly affected, and no apparent rights 
or interests of private parties directly involved, yet it is obvious that a false ine 
terpretation by us of a constitutional provision, or a mistaken opinion upona 
question purely publict juris, may indirectly lead to the most grievous conse. 
quences. The question presented in this case suggests, neither through the 
preamble nor the resolution, any matter of constitutional difficulty; nor is it 
such a matter otherwise pubdlici juris as would warrant our entertaining juris. 
diction upon that ground. It does not even, so far as we can perceive; relate 
to the action of either branch of the general assembly upon the bill mentioned, 
We are asked to construe the future effect of the proposed bill in its applica- 
tion to the fees of certain public officers. The matters specified are proper 
subjects for judicial action, and will doubtless be litigated through ordinary 
judicial proceedings. The court has always conscientiously endeavored to ob- 
serve the requirements of all constitutional provisions, including the one now 
under consideration; and it will in the future, as in the past, ever take pleasure 
in rendering such assistance to the executive and to each house of the legisla- 
ture as shall be consistent with its position as a separate and independent 
branch of the government, and also in harmony with what is deemed a sound 
exposition of the constitution. But in view of the foregoing considerations, 
were the general assembly still in session, we would respectfully ask that the 
question be recalled.” 


It is perceived that the question before the Colorado court was differ- 
ent in its character to that before the Massachusetts court in the decision 
previously referred to. It was an effort to get the court to interpret 
in advance an existing statute relating to the education of children 
which the legislature was about to amend. The following comments by 
the New York Daily Register were made upon a somewhat mistaken 
view of the facts of the case: — 


‘*Here is a situation for the satire of a Bentham. The legislative hen hav- 
ing laid an egg desires to be informed by somebody whether it be an egg really, 
and if so, what kind of an egg. The legislature might well be excused for 
asking a paramount authority to interpret to them a paramount instrument, 
such as the constitution or a treaty, but here they have made a rule of their 
own and put it forth for the government of citizens; and wish themselves to be 
informed what it means. The answer of the judges also has its humorous 
aspect. They say, in effect: Here is your ambiguous law which nobody can 


1 Ante, p. 664. 
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understand. If we tell the people how we understand it beforehand, it is true 
they can then govern themselves accordingly, and will doubtless be governed 
accordingly; but if some one should differ with us, and put a different inter- 
pretation on it, he might complain that he had not had opportunity to argue 
with us without being forewarned. This delicate situation in which the legis- 
Jature cannot find out the meaning of their own words, and in that embarrass- 
ment are not able to say afresh what they do mean, but want to know first what 
the courts are going to do about it, and in which the courts hardly think it fair 
to let the people know what they will do about it lest it should prejudge the 
question, leaves the people in a happy condition under the conclusive pre- 
sumption that every man (not in the legislature or on the bench) knows the 
law. The way we get along with these difficulties in this State is to get the 
superintendent of education or the attorney-general to issue a pronuncia- 
mento from which the people can form some idea how he understands it, and 
what he is going to do about it. Then the legislature get a sane idea of what 
they meant by what they said, and whether it needs amendment or not; and the 
courts can refrain from forming any opinion about it until somebody gets into 
trouble.” 


In view of this misapprehension of the case, and of the grounds of 
the decision, we quote from the answer given by the justices of the 
Supreme Judicial Court of Massachusetts, to the questions proposed : — 


“The constitution provides that ‘each branch of the legislature, as well as 
the Governor and Council, shall have authority to require the opinions of the 
justices of the Supreme Judicial Court upon important questions of law and 
upon solemn occasions.’ The separation of the executive, legislative and judi- 
cial departments of the government, established by the constitution, in effect 
prohibits the justices from giving any opinions to the other departments for the 
purpose of influencing their action, except in cases which fall within the clause 
above cited. 

“The duty of the justices in determining whether questions proposed to 
them by the other branches of the government fall within the true intent and 
meaning of this provision is sometimes a delicate and embarrassing one. The 
embarrassment is the greater when the opinion required concerns private rights. 
The reasons are well stated in an opinion of the justices heretofore given to the 
House of Representatives: ‘As we have no means in such case of summoning 
the parties adversely interested before us, or of inquiring in a judicial course 
of proceeding into the facts upon which the controverted right depends, or of 
hearing counsel to set forth and vindicate their respective views of the law, 
such an opinion, without notice to the parties, would be contrary to the plain 
dictates of justice, if such an opinion could be considered as having the force 
of a judgment, binding on the rights of the parties.’ ? 

“These remarks are of especial force where our opinion is asked as to the 
construction of a statute, the violation of which exposes the citizen to a penalty. 
Although such an opinion has not the force of an adjudication, yet it is, in a 


1 5 Met. 596. 
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sense, a pre-judgment of the question proposed, and would usually be followed 
by the subordinate judicial officers of the commonwealth; and any inhabitant 
interested in the question might well feel that his rights had been impaired by 
it without giving him an opportunity to be heard. 

‘These considerations have led us to examine with care the intent of the 
constitutional provision above cited, and the extent and limitations of the 
authority therein conferred upon the executive and legislative departments to 
require the opinions of the justices. 

‘‘Such opinions can be required only ‘upon important questions of law and 
upon solemn occasions.’ Can it be held that this provision contemplates that 
the opinion of the justices can be required by either branch of the legislature, 
whenever its members have doubts as to the construction of an existing statute, 
and it would be convenient for them to know the true construction in order to 
determine whether it were wise to make any amendment of the statute? If 
such had been the intention of the framers of the constitution, authority would 
have been given to require the opinion of the justices upon any question of law. 
Such questions are constantly arising in the ordinary course of legislation, and 
they are provided for by the statute which directs the attorney-general, when 
required by either branch of the General Court, to attend during its sessions, 
and to ‘give his opinion upon questions of law submitted to him by either 
branch of the General Court, or by the Governor and Council.’ } 

“Our opinion, if given, would not in any way affect the power of the house 
to repeal these sections, or to amend them or declare the meaning of them, if 
there is doubt about the meaning. Whatever it might be, the house might still 
think that it was its duty to make such changes as a majority of its members 
think are necessary, in order that the intention of the legislature should be 
clearly expressed. 

*‘ The only exigency which seems to exist for requiring our opinion is that 
members of the house differ in their views as to the construction of the statute, 
and, if our opinion is given, it may affect the views of some members as to the 
necessity or propriety of amending it. 

‘‘As we have before said, this is not an unusual exigency, and does not create 
or present a solemn occasion within the fair meaning of the constitution, so 


that we can properly give an ex parte opinion upon the construction of the 
statute in question.”’ 


The House Committee on the Judiciary, through their chairman, 
Samuel W. McCall, Esq., submitted a report at variance with the 
answer of the justices, and they reached the following conclusions: — — 


‘¢ That this house was justified in regarding the questions relating to the 
statute which provides for the education of the future citizen of the common- 
wealth as important questions of law; that when it was confronted with the 
duty of considering the propriety of changing this law, a proper occasion arose, 
if it so decided, for it to require the opinion of the justices upon points of 
doubtful construction, within the fair meaning of the words themselves of the 


1 Pub. Stat., chap. 17, sec. 7. 
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constitution, and as they have been interpreted by the justices in past times, 
and as they are illustrated by the practice of the government from which we 
have received and the commonwealth to which we have given our laws.” 


A Srvrm Dectston. — The decision of the English Court of Appeals 
In re Missouri Steamship Co.,! is in its dogma a thoroughly stupid de- 
cision. It was an appeal from Chitty, J.,? in a case whereby a charter- 
party entered into at Boston, in Massachusetts, by the above company, 
which was incorporated in this country, with a citizen of Boston, for 
the shipment of certain cattle and sheep in an English ship to England, 
it was provided, among other things, that the ship-owners should not 
be liable for the negligence of the master or crew. By the law of Mas- 
sachusetts such a provision is invalid, as being against public policy, 
but is valid by English law. The ship was stranded on the coast of 
Wales through negligence, and damage accrued to the cargo. The 
company having gone into liquidation, the owner of the goods carried 
ina claim in respect of the loss, on the ground that the law of the 
country in which the contract was made should prevail. 


“Chitty, J.. held that it was right to assume that the parties had submitted 
themselves to the law of the country to which the ship belonged, and dis&llowed 
theclaim. The ship-owner appealed. Lord Halsbury, L. C., said that it did 
not appear to him that the case required arguments of the length and elabora- 
tion which had been used. Where a contract was made in one country which 
was to be performed in another country, consideration must be given to what 
the contract itself showed to have been contemplated as the law by which it was 
tobe regulated. To contend that such acontract could only be enforced where 
the law in both countries was identical was absurd. Putting aside considera- 
tions of an immoral nature, or which were made criminal by positive law, the 
intention of the parties, as seen in the contract, must be regarded. In the 
present case it could not be doubted that the intention of the parties was that 
it should be governed by English law. Notwithstanding the clear election of 
the parties, the claimant was now endeavoring to enforce the contract in this 
country, and at the same time to force on the courts here the jurisprudence of 
another country, by which the parties never intended to be bound. This could 
hot, in his opinion, be done, and the decision of Chitty, J., was right, and the 


appeal must be dismissed. Cotton and Fry, L. JJ., gave judgment to the same 
effect.” 


At the outset the premise on which the court proceeds, that both 
parties intended by the contract that it should be governed by the 
English law and not by the American law, is amere assumption. There 
is no foundation for it whatever. The statement that is put forward as 


1 Weekly Notes (1889), 90; s. c. 3 Jur. 152. 2 2 Jur. 100. 


842 NOTES OF RECENT DECISIONS. 


the foundation for it, that the contract was to be performed in England, 
is not true in point of fact. The essential part of the contract was to 
be performed on the high seas between America and England. 

the terminal part of the contract, the delivery of the cattle, was to be 
performed in England. Then the amazing stupidity and injustice of 
the rule of law in England which allows a carrier to contract with the 
shipper in such a manner as to exonerate himself from his own negli- 
gence, could only have been framed by a body of judges whose secur- 
ities were chiefly invested in railway shares, a fact which is notorious 
in regard to English judges. The stupidity of a rule which allowsa 
public carrier performing a public duty to enter into a contract with a 
shipper, the very nature of which implies that he will exercise reagon- 
able skill and diligence, and to take the money of the shipper and yet 
to say in the contract that he is not bound to do what he agrees to do, 
is not worthy of the English judiciary. 


Is A WAREHOUSEMAN’S Lien SPECIFIC OR Is IT GENERAL? — The com- 
mon-law authorities quite generally declare the lien to be a specific one; 
that is,-it is a lien upon particular property for a particular service in 


respect to that property, as distinguished from a general lien, which is 
a lien for all services or obligations of a particular class due from 
the debtor to the creditor. A general lien does not necessarily arise 
from some demand which the creditor has in respect to the property 
upon which the lien is claimed. A specific lien must be enforced upon 
the particular property in respect to which the demand arose. It has 
reference to a single transaction between the parties, and must be en- 
forced upon the particular property before possession of it is parted 
with by the creditor.! 

A distinction has been made by the common-law authorities between 
a warehouseman’s lien and a wharfinger’s lien. In a case before Lord 
Kenyon in 1794 a wharfinger refused to deliver a lot of sugar which 


had been stored with him until the owner paid him a balance of account . 


due him for wharfage and advances not relating to this particular sugar; 
and the judge ruled that the wharfinger was entitled to the lien claimed, 
inasmuch as the usage to that effect had been proved so often, that the 
right to the lien should be considered a settled point.* 

On the other hand, it has long been declared that a warehouseman’s 
lien is a specific one for the charges due upon the particular goods that 


1 Jones on Liens, secs. 14-19. 2 Naylor v. Manglis, 1 Esp. 109. 
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have been stored, for the particular charges for such storage.! In Rex 
». Humphrey,? Baron Graham expressed the opinion that the case of a 
wharfinger and a warehouseman should stand upon the same ground; 
but the other judges intimated a doubt on this point. While it is not 
obvious why there should now be any distinction between the lien of a - 
warehouseman and the lien of a wharfinger, the cases have made a dis- 
tinction and therefore a distinction exists. Doubtless, the distinction 
arose in the usage of trade. 

In New York there is a statute relating to the lien of a warehouse- 
man, and the effect of this statute was the principal question before the 
Supreme Court of New York at general term in May last,* and we have 
just received the decision of the court by Judge Barrett : — 

The act reads as follows: A warehouseman or person lawfully engaged 
exclusively in the business of storing goods, wares, and merchandise 
for hire, shall have a lien for his storage charges, for moneys advanced 
by him for cartage, labor, weighing and coopering paid on goods de- 
posited and stored with him, and such lien shall extend to and include 
all legal demands for storage, and said above described expenses paid 
which he may have against the owner of said goods; and it shall be 
lawful for him to detain said goods until such lien is paid. 

In construing this act, the court say: ‘‘ The former existing state of 
the law should be considered. A warehouseman then had a specific 
lien. Of that there can be no substantial doubt.””4+ * * * 

The learned justice refers to the distinction which had been estab- 
lished between the lien of a warehouseman and that of a wharfinger, 
and declares that the legislature had undoubtedly determined to do 


away with this distinction and to make the lien of the former a general 
one. 


“Tn fine,” continues the justice, “*the statute puts an end to any possible 
distinction between the two classes. This is the natural reading of the act and 
it follows its obvious sense. The section is divisible into two parts. The first 
gives the lien and clearly specifies the subjects. The second declares that the 
lien shall extend to and iuclude all legal demands for storage and similar ex- 
penses which the warehouseman may have against the owner of said goods. 
Not, it will be observed, against the particular goods. That had already been 
fully provided for in the first division of the section, but against the owner of 
said goods. This second division would have been quite superfluous, if the 


1 Jones on Liens, secs. 967-979. vison, Esq., to whom we are indebted 

2 1McClel. & Y. 173, 194. for an early copy of the opinion, had 

* Stallman v. Kimberley. contended that the warehouseman’s 

‘It is to be observed that the de- lien was general at common law. 
fendant’s counsel, Chas. Stewart Da- 
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sole object of the act had been to establish and define a specific lien. The 
warehouseman had that already by the first division of the section, even if not 
by the existing law. Plainly, then, the extension of that lien to all legal demands 
for storage, etc., against the owner, is its extension to all other legal demands 
besides those particular demands already provided for. This statute is to be 
fairly construed. It cannot be said to be in derogation of the common law, for 
the question was not absolutely settled at common law. But even if it had 
been, as the act does not take away, change or diminish rights of property, 
life or liberty, the rule of strict construction should scarcely apply. It would 
seem also, as thus read, to be a wholesome act, just and reasonable in itself 
and tending to facilitate mercantile transfers. Delivery orders will more 
readily be accepted and honored, when the warehousemen are not required to 
settle each charge before parting with the goods upon which, specifically, such 
charge is a lien. 

‘‘The fact is, warehousing has become an immense industry in these days 
and the act is nothing more than a fair recognition of the advance. Formerly 
the wharfinger was in the habit of keeping a warehouse on his wharf and the 
warehousing business was a sort of subsidiary appendage thereto. Now, ware. 
housing as an independent institution, completely dwarfs the wharfinger; and 
it would be the height of absurdity to retain the general lien in the one case and 
deny it in the other.” 

Preston Stevenson, Esq., for the plaintiffs, took an appeal to the 
Court of Appeals, and the decision of that court will be looked for 
with interest. 


Tue Law or ‘ Orrice Boys.’’ — Boys, in our opinion, ought, for 
legal purposes, to be classed under the head of animals, fere nature, 
so that the employer of a boy, if he allows him to escape and do mis- 
chief, should be liable without proof of negligence and without proof of 
scienter. We would put the employer in the same legal position as that 
gentleman who owned a monkey which got loose and bit an unfortunate 
plaintiff, and make him prima facie liable. A man should indulge in 
the luxury of an office boy at his peril, and be responsible for every 
outbreak by him, not only while he is acting in the course of his em- 
ployment, but for the whole of the time he is upon his employer’s 
premises. An office boy should be kept under strict surveillance. If . 
this is so lax as to allow the demon-boy an opportunity to evade the 
eye of authority and give vent to his diabolical propensities for 
mischief, by destroying, or committing depredations upon, the prop- 
erty of another person residing in the same premises, there is no earthly 
reason why his employer should not be just as responsible for his mis- 
deeds as is the proprietor of an animal with known mischievous procliv- 
ities. We do not cherish any spite against office boys — it is their 
nature to be continually ‘‘ up to mischief’? — they cannot help them 
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selves; and for this very reason the responsibility for their misfeasances 
should lie with him who assumes to control them. 

Itis a very common practice for a man to go out — for his lunch, for 
a drink, or what not —and leave his office boy in charge. Glorious 
opportunity for the untamable youth! He immediately seeks for an 
opportunity of giving the rein to his high spirits. In what more feasible 
and enjoyable manner can he do so than in the destruction of some 
property or other? Or, atleast, if he is not animated with a positive 
intention to destroy, he proceeds to enjoy himself with such a want of 
thought and with such recklessness of consequences that his indul- 
gence, however innocent, is pretty sure to result in disaster to some- 
body's goods and chattels. What fun it is, for instance, to go to his 
master’s lavatory and turn on the water —to fill up the basin and float 
miniature boats therein! Suppose, while engaged in this amusing oc- 
cupation, his keen ear detects the returning footsteps of his ‘* guv’nor.’’ 
Without another thought, save that of avoiding being detected, he 
rushes off to regain his own proper quarters. The tap is left untouched, 
the stream flows on, and the result is, that in a short time the lavatory 
is flooded, the water leaks through the floor and penetrates the ceiling 
of the room beneath, occupied by another gentleman, some of whose 
valuable papers it reduces into undecipherable pulp. Now, isthe em- 
ployer of that demon-boy to be answerable for his wrongful acts, or is 
he not? On the wild beast principle — which we contend, is the proper 
one to apply — he would be liable. Butif this principle is not adopted, 
then the ordinary maxim, that a man is not responsible for the torts of 
his servant, unless they are done in the course of the latter’s employ- 
ment, will rule the case; and the master in the illustration we have 
given will escape liability, on the ground that it was in no sense 
within the scope of the office boy’s authority to use the lavatory for 
any purpose —let alone the sailing of miniature boats. 

But let us leave the domain of theorizing and come to actual facts. 
There have been two cases decided on the point in question, which re- 
semble each other in a most extraordinarily close manner as to their 
facts, but the decisions in which are totally opposed. These cases are 
Stevens v. Woodward,! a case decided some time ago and doubtless 
well known to our readers, and a very recent case, Ruddeman v. Smith. 
It may, perhaps, not be without profit to contrast these two cases, and 
to point out that the recent case, has, we are glad to see, extended the 
responsibility of a master for the misfeasances of his clerks, by en- 


16 Q. B. D. 313. 
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larging ‘* acts done in the course of the employment’’ to “acts ingj. 
dental to’’ the employment. 

In Stevens v. Woodward, A. had offices on one floor, B. had offices 
on the floor beneath. A.’s clerk, one fine evening after A. had departed 
for the day, went into A.’s lavatory — a private one into which he had 
no business to go —to wash his hands. He turned on the tap; but to 
his surprise, and perhaps disgust, this operation was not followed by 
any flow of water. The water had been turned off at the main. The 
clerk, with a muttered imprecation, most probably, flung himself from 
the lavatory and went home. But in his disappointment he utterly 
forgot to turn the tap off. Consequently, when the water was allowed 
to flow again through the mains in the morning, it found egress at the 
open tap, speedily overflowed the basin, spread all over the floor, pene- 
trated it, and did damage to B.’s premises underneath. For this 
damage B. sued A., and it was held that A. was not liable. 

Now, in Ruddeman v. Smith, the facts were almost similar, save that 
the lavatory was one which the defendant’s clerks were accustomed to 
use, and which they were not forbidden to use. In this case the de- 
fendant was held to be liable. Let us now see how the two cases are 
distinguishable. 

The great point of difference is that in Stevens v. Woodward, the 
clerk was forbidden to use the lavatory, and therefore in using it he 
was doing a wrongful act; whereas, in Ruddeman v. Smith, the clerk 
was at least impliedly authorized to use the lavatory, and therefore was 
not doing awrongful act. But does this make any difference in respect 
to the master’s liability? Clearly not; because when a third person is 
injured by the act of another’s servant, the question is not, Was what 
the servant did to cause the injury forbidden by his master? but, Was 
the act done while acting within the scope of his employment? This is 
clearly settled by Limpus v. London General Omnibus Co., the facts in 
which case, we presume, are too well known to our readers to be re 
called here. In fact, the question whether or no the master forbade 
the particular act which the servant was doing, and which caused the 
injury, is quite irrelevant. The sole question is—(or previous to 
Ruddeman v. Smith, was) — Was the servant acting within the scope of 
his employment? 

Can, then, the cases be distinguished on the ground that in the one 
case the clerk was acting within the scope of his employment, and that 
in the other he was acting outside that scope? We do not think they 
can; and we are prepared to hold that if Stevens v. Woodward were 
to come up again for decision the law as there laid down would be 
deemed to be overruled by the decision in Ruddeman v. Smith. For 
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take away the factor of the clerk’s having no authority to use the lava- 
tory in the older case (which, as we said just now, is irrelevant), the 
facts are precisely similar to those in the later case. In both, the 
cause of the injury was the negligence of a servant in the employment 
of the defendant. Why, then, was the decision in the first case in 
favor of the defendant, and against him in the second? The sole 
reason is, that in the second case the court took a broader view of the 
“scope of the employmepnt.”’ 

In Stevens v. Woodward, Grove, J., asks: ‘‘ What possible part of 
the clerk’s employment could it be for him to go into his master’s room 
to use his master’s lavatory, and not only the water, but probably his 
soap and towels, solely for his — the clerk’s — own purposes? What is 
there in any way incident to his employment as a clerk? I see noth- 
ing * * * In doing that which his employment did notin any 
way authorize him to do, he negligently left the stop-cock open, and 
the water escaped and did damage. 

Now, in Ruddeman v. Smith, the court held that the defendant was 
liable; and the Lord Chief Justice said that without precluding him- 
self from saying that the use of the lavatory by the clerk was within 
the scope of his employment, he decided the case on the ground that 
it was incidental to his employment. The defendant’s counsel expressly 
argued that there was no duty in a clerk towards his employers to wash 
his hands; but Lord Coleridge said he was not prepared to agree to 
that; and Hawkins, J., said that that must depend upon the circum- 
stances and the nature of the employment. 

It is clear, then, that by widening an act done “in the course of 
one’s employment ’’ to an act ‘‘ incidental to one’s employment,’’ the 
liability of a master for his clerk’s negligence is much increased. For 
instance, a clerk who goes to wash his hands is not acting within the 
scope of his employment, because washing his hands is not one of the 
direct objects for which he is employed. But it may be an “‘ incident’”’ 
of his employment, for that may be of such a nature that it is neces- 
sary for him to keep his hands clean. It would seem, then, that in 
some cases a clerk is not going beyond his agency for his master in 
washing his hands; and masters to whose offices a lavatory is attached 
should bear the fact in mind, and remember that a negligent use of the 
lavatory by the clerk may render them liable in damages to any one in- 
jured by that negligence. It should further be borne in mind, too, 
that no amount of forbidding the use of the lavatory to his clerks will 
diminish that liability. His only safe course is to have no lavatory on 
his premises at all, or, if he has one, to keep it carefully locked, and 
retain the key in his possession. 
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Of course the case of Ruddeman v. Smith does not go as far as, in 
our preliminary remarks, we would like to see the law carried. The 
office boy is not likely to confine his unsurveyed efforts to acts incident 
to his employment; such efforts are, as a rule, very extraneous to that 
employment. For these acts, then, his master will still remain irre- 
sponsible, and the sufferer will have to put up with his injuries in silence, 
or else take the law into his own hands, and box the offending office 
boy’s ears on the first convenient occasion he can meet with him.— Law 
Notes. 


Logs anp Lumper Lost In THE PENNSYLVANIA FLOops. — A novel and 
interesting bill in equity was brought in the Court of Common Pleas in 
Northumberland county, Pennsylvania, to restrain the owners of the 
shore and island lands and the log-catchers in the valleys of the West 
Branch and Susquehanna rivers from interfering with the agent of the 
owners of the logs and lumber in retaking the property. The owners 
of the lost property, estimated to be of the value of four millions of 
dollars, gave powers of attorney to the plaintiff to gather up and sell 
the property and distribute the proceeds after payment of all expenses 
ratably among the owners. There were about one hundred and 
twenty-five defendants. The lost property was scattered and strewn 
along the shores and islands of the rivers from the city of Williamsport 
to the Chesapeake bay, a distance of about one hundred and eighty 
miles. The court granted the injunction. The plaintiff’s solicitor, 
Jno. Nevin Hill, Esq., has favored us with a copy of the opinion of 
Rockefeller, P. J., filed August 8th, 1889. The court treated the 
plaintiff as a trustee for the owners entitled to maintain the bill. It was 
argued that the defendants whose claims for compensation where wholly 
distinct from each other could not be proceeded against jointly. But 
this objection was overruled on the ground of the elementary principle 
that an injunction will be decreed where the same question is likely to 
be contested in a great number of suits, or where there is one general 
right to be established against a great number of persons. 

With most of the defendants the principal ground of contention 
with the plaintiff was as to the amount of salvage or compensation they 
were entitled to receive for taking up the lost logs and lumber. The 
court held that under the authorities the property continued to be the 
property of the owners who owned it before the flood, and that they or 
their agent could enter upon the land of the owners of the shore and 
remove it, and that the latter had no lien upon the stranded property at 
common law, and none by statute, unless they complied with its pro- 
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visions, one of which is that within thirty days after taking up the 
property they shall file a list of the same with the nearest justice of the 
peace, specifying the quantity and quality of the lumber and the marks 
upon it. The learned judge, in the course of his opinion, said: ‘‘ In 
my opinion it would be for the interest of all persons engaged in the 
lumber business, who are liable every day to have their property swept 
away by high water, to deal liberally with those who toil and risk their 
lives in taking up and securing the same. It is true, no one is bound 
to take up logs or lumber floating in the river, and if he does, he gener- 
ally does it without the request of the owner, and his service is volun- 
tary and gratuitous. He cannot recover for such service unless he can 
show an act of the legislature giving him compensation and with that he 
must be content, be it much or little. In every instance, however, when 
property comes adrift down the river men are quick to set to work and 
secure all they can, believing that the owners will be just and pay them 
what is right. They are often obliged to purchase ropes and be at other 
expense and they should be fairly and justly dealt with. The owners 
of the property sustain loss it is true, but often owners of lands on which 
the same is lodged are also greatly damaged. If, therefore, in every 
case, both parties would meet with the proper spirit, with a determina- 
tion to do unto each other as they would be done by, and so endeavor 
to adjust their differences by doing what is right and just under the cir- 
cumstances of each case, doubtless it would be for the interests of all 
concerned in the end. In some cases the amount of compensation 
fixed by law might be sufficient and in others it might not be.’’! 


+ West Branch Lumber Exchange v. Enterline and others. 
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THE OPENING SPEECH FOR THE DEFENSE BEFORE THE PARNELL COMMISSION, DELI. 
ERED BY SIR CHARLES RUSSELL, Q. C. M. P. London and New York: Macmillan & Go, 
1889. For sale by Little, Brown & Co. pp. 615. Price, $3.50. 

This great speech was concluded on the 12th of April, 1889, and has, in thig 
publication, been revised by the great advocate from the official short-hand 
notes. The speech is able throughout, and eloquent where eloquence is called 
for. Aside from this it is important by reason of the greatness of the occasion 
that called it forth. It presents, moreover, a history of the condition of turbu.- 
lent Ireland, of the crimes and distresses of its people, of the land legislation 
and the Land Leagues, of the charges of the Times newspaper and of the forged 
letters. Many persons will be glad to have this speech in a permanent form, 
The volume is beautifully printed on good paper. 

COMMENTARIES ON AMERICAN LAW. — By JAMES KENT. In four volumes. Volumel. New 
and thoroughly revised edition. By WILLIAM M. LACY, of the Philadelphia Bar. Phila- 
delphia: The Blackstone Publishing go 1889. 

In a new edition of such a standard work as Kent’s Commentaries the only 
things to be considered are the notes of the editor and the mechanical execu- 
tion of the volumes. As tothe former, the editor in his preface says: ‘“ The 
notes, in which I have attempted to supply requisite additions, have, as far as 
possible, been adapted to the original plan and purposes of the work, to the end, 
it was hoped, that these might continue to be realized. In the parts which 
treat of international and constitutional law historical notes seemed to be re- 
quired, and have been inserted. The first of the chapters to the Federal judi- 
ciary system was found to be, even in the latest editions, years in arrear of 
sweepingchanges. Here, therefore, the work of annotation consisted chiefly in 
presenting, sometimes in full and sometimes in substance, acts of Congress 
now in force. Throughout, notes of reference to recent decisions, and noteg 
critical, defining, and explanatory have been added wherever they promised to 
be of service to the reader. Ia some instances I have thoughtit necessary to 
summarize, systemize, and complete portions of the author’s treatment which 
in teaching I have found to be confusing to the student. By many cross refer- 
ences from one part to another, I have sought to provide against the inconven- 
ience that attends partial discussions of a subject widely separated from each 
other. Inno case have I altered or omitted any portion of the text; though in 
some cases I have (between brackets [ ] ) inserted therein matter intended to 
contribute to its intelligibility or accuracy. ’’ 

The author’s notes are indicated by letters; the editor’s by numerals. The 
volume under review comprises three parts: 1. Of the Law of Nations. 2. Of 
the Government and Constitutional Jurisprudence of the United States. 3. Of 
the various Sources of the Municipal Law of the Several States. The editor's 
notes to the first and third parts are neither numerous nor important. His 
notes to the second part, as indicated by the above extract from his preface, are 
in many instances quite important and seem to be well written and well con- 
sidered. 

The printing and paper of this volume do not compare favorably with the 
printing and paper of the standard editions of Kent’s Commentaries published 
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by Little, Brown & Co. The present edition has, however, the merit of being 
very cheap, if the whole series of books published by the Blackstone Publishing 
Co. for a year is subscribed for. 

The publication of this unauthorized edition has had the effect of inducing 
the publishers of the authorized edition to reduce the price of that to twelve 
dollars for the four volumes bound in law sheep. This the publishers are able 
to do by a special arrangement with the author’s heirs. This edition recently 
published is the thirteenth. It is edited by Charles M. Barnes, who retains the 
valuable notes of Judge Holmes, the editor of the previous edition, and cites 
about five thousand additional cases. 


Parers READ BEFORE THE MEDICO-SOcIETY LEGAL OF NEW YORK from its organiza- 
tion. First Series. Third Illustrated Edition. New York: The Medico-Legal Journal 
Association, Publishers, 57 Broadway. 

The Medico-Legal Society of New York was organized in 1867 and incorpo- 
rated in 1868. Its object is the advancement of the science of medical jurispru- 
dence. Quite naturally its membership is confined to the medical and legal 
professions, and it counts among its members some of the most distinguished 
men in law and medicine in this country and abroad. The papers which were 
read before it, from time to time, by active and zealous members, upon topics of 
medical jurisprudence, proved to be of such general interest that in 1874 the 
Society published an edition of one thousand copies of what is known as the 
first series, and the publication was very favorably received. The fact that the 
entire edition was exhausted and could no longer be supplied interfered with 
the sale of succeeding volumes and led the Society to republish the same. 

The present volume contains twenty-four articles and is embellished with 
fourteen portraits of eminent personages who have labored in the fields of 
medical jurisprudence, notable among which are those of Dr. T. Romeyn Beck, 
the learned author of Beck’s Medical Jurisprudence and the first expounder in 
this country of that branch of the law, and of David Dudley Field, who has 
justly earned a world-wide fame for his great learning and untiring zeal in his 
profession. 

The articles on the Provisos in Reference to Suicide and Intemperance in 
Life Insurance Policies, by William Shrady, Esq., and Dr. S. Teller; on Mental 
Unsoundness as Affecting Testamentary Capacity, by Mr. Shrady; on the Law 
concerning the Sale of Poisons by Druggists, by Francis Tillou, Esq.; and on 
the Sphere, Rights and Obligations of Medical Experts, by James J. O’Dea, 
M. D., will be found of special interest to the practicing lawyer. Besides these 
there is an article by Dr. Hammond on the celebrated case of Daniel McFar- 
land, who was tried and convicted for the murder of Albert D. Richardson, on 
November 25, 1869, in which he makes out a strong case in favor of McFar- 
land’s insanity at the time of the crime; and another on the Value,—or rather 
lack of value, — of Confessions as an Evidence of Guilt. The other articles in 
the volume are not less instructive and interesting, and the whole is a valuable 
contribution to this branch of the law. 

The make-up of the book is good; the only fault to be found with it is that 
the sketches and portraits are interspersed through it without paging, and the 
index is very meager. It is to be hoped that the republication of this volume 
will increase the attention of the legal profession to the good work which is 
being done by the Society, and aid the spread of its volumes of proceedings. 

AUGUST, 1889, J. K. 
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HARE (J. I. CLARK), AMERICAN CONSTITUTIONAL Law. 2. Vols. 8vo. Boston: Little, 
Brown & Co. 1889. Law sheep. pp. 1400 and Ixxxi. Sheep, $12.00, 


The first thing to be noticed concerning these volumes is that they embody a 
course of lectures delivered before the Law School of the University of Penp. 
sylvania with only such modifications and additions as current decisions 
and events have made requisite. This fully accounts for a certain diffuseness 
of style and want of method in arrangement which one would not expect to 
see inatreatise. The form of the work has its advantages, however, for this very 
difference and lack of logical connection make the work all the more readable, 
And here we would say, that the work is one that any reader who is interested 
in matters of history and government, would be apt to keep by him and read 
from beginning to the end; for all through these lectures the history of the 
origin and growth of constitutional provisions and changes is told with 
references to historical documents and authorities. Thus, the lecturer devotes 
five chapters to an account of the growth and development of the English con. 
stitution, the distinctive features of which are contrasted with our own institu, 
tions. The distinctively historical part of the work ends, however, with the 
fourteenth lecture. Then follow three lectures upon Taxation, including Taxa 
tion by the United States, by the States, freight and passenger taxes, licenses, 
and taxes for municipal purposes. The three lectures on Eminent Domain con- 
tain a very useful statement of the principles of the subject and their applica- 
tion. There are three lectures on the Regulation of Commerce; one on 
Amendments to the Constitution; two on Ez post facto Laws; three on 
Charters of Incorporation and Public Corporations, four on Obligations of Con- 
tract and Grant; several on the Fifth and Fourteenth Amendments, Retroactive 
Legislation and Due Process of Law; several on Public Order and Martial Law; 
several on the Jurisdiction of the Federal Courts, the Judiciary Acts and 
Criminal Jurisdictions; one on Coinage and two on the Legal Tender Acts, 

It will be seen that the field covered by this work is broader than that usually 
covered by American treatises on Constitutional Law. It ably and fully dis- 
courses new constitutional questions that have arisen in the course of our 
history, especially those that have grown out of the civil war. This part ofthe 
work is especially valuable as these topics are not elsewhere so fully treated of. 
As Mr. Hare states in his preface, he has endeavored, in passing the decisionsin 
review, to give the opinions of the judges, whether conflicting or concurrent, as 
fully as circumstances will permit, and yet does not hesitate to state his own, 
and the grounds on which they have been formed. 

The work is an important one. It is an original and thoughtful presentation 
of vital topics of constitutional ldw. In style it is clear and pleasing. It cites 
about twenty-two hundred cases. . 


THE Law OF RAILWAYS, embracing The Law of Corporations, Eminent Domain Contracts, 
Common Carriers, Telegraph Companies, Equity Jurisdiction, Taxation, The Constita- 
tion, Railway Investments, etc. By Isaac F. REDFIELD, LL. D. Sixth Edition. By 
J. KENDRICK KINNEY. Boston: Little, Brown & Company. 1889. 2 Vols. 8vo, Law 
sheep. 1,680 pages. $12.00. 


The fifth edition of this standard work was prepared by the learned author 
himself and was published in 1873. In the fifteen years which have elapsed 
between that edition andthe recent edition prepared by J. Kendrick Kinney, Esq. 
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of Chicago, the decisions upon this subject have been very numerous and very im- 
portant. Within that time new principles have been developed and established; 
and the lawof the entire subject has been carried forward and more securely set- 
tled. When Judge Redfield first wrote upon the subject, it wasa new branch of 
the law, anc on many points the courts were reaching out tentatively and were 
much in doubt of the ground upon which they stood. Judge Redfield’s work 
very much helped to form the law and to give it system. He was a learned and 
strong man and his statement of the law made in his treatise had almost the 
authority of judgments ofcourt. He relied largely upon English decisions, the 
American decisions being few when he first wrote. He moreover had a strong 
liking for English authorities. Hence it is, that even uow that the American 
decisions on the subject are far more numerous and important than the English, 
the English element in the latter editions of his work are conspicuous, both in 
the text of his work and the citations. This characteristic adds to the value of 
his work as regards its use in connection with other works which more especially 
give the American law and cases without the English. The work of Mr. Pierce 
admirably states in a brief way the principles of our railroad law. There are 
other American works which state the American law much more in detail, 
giving two or three volumes to the subject; but unfortunately they are much 
wanting in system, in originality, in thoroughness and in accuracy. In view of 
the condition of the law of the subject as set forth in treatises, it is not to be 
wondered that Judge Redfield’s work, though it was written when the subject 
was hew and the law on some parts of the subject was unformed, is still in 
demand and carries a weight of authority which is not accorded to any other. 

The present editorin his prefacesays: ‘‘ Pains have beentaken to make itnot 
unworthy of a place by the side of those which have preceded it; but the effort 
has not been without its embarrassments. Since the publication of the last 
edition the reports have overflowed with an ever-increasing number of cases in 
this fleld of the law; and it has been a work of no small difficulty to find in the 
general mass the decisions bearing on the topics originally treated, and so to 
apply them as to keep the work within its former compass, and to leave it not 
less complete as a present statement of the law of railways than it was left by 
its author. The form of the book has been left unchanged and the text also, 
except ina very few passages which had escaped the proof-reader, or which 
bore on a state of things that has now passed away. The old notes, however, 
have been freely rewritten in order to make room for new matter.” ‘ 

It would be easy to find faults of omission and of commission in this work, 
largely attributable to the fact that it is an old one; but it must still be re- 
garded as holding the first place in the literature of railroad law. 


NOTES ON THE REVISED STATUTES OF THE UNITED STATES and the subsequent Legisla- 
tion of Congress. By JOHN M. GOULD, Author of “The Law of Waters,” etc., and 
GgorcE F, Tucker, Author of “The Monroe Doctrine,” etc. Boston: Little 
Brown & Company. 1889. 


It is no disparagement to other legal works to say that no work treating of 
matters within the province of Federal legislation, or within the jurisdiction of 
the Federal courts, of equal importance to this has ever been issued, unless we 
except the Revised Statutes themselves. The work is comprised in one large 
Toyal octavo volume of more than a thousand pages, closely printed and larger 
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than the pages of the Revision. The volume is as large as that of the 

and will henceforth be an indispensable companion to it. The arrangement ig 
the same as that of the Revised Statutes, with the same titles, chapters ang 
sections given in the same order. 

The notes give: I. All changes made by the Revision of 1874 in the previous 
laws. 

2. All statutory changes and additions since made, down to and including the leg. 
islation of Fiftieth Congress. 

3. The result of all material decisions of the Federal and State courts relating to 
the constitutionality, repeal, modijication, and construction of these, the supreme 
laws of the land. 

A quotation from the preface will best give the plan and aim of the work. 
The editors say: — 

‘¢The annotation and collection of authorities for these notes was first begun 
about the year 1878, and was continued at intervals until 1884, since which year 
the work has been almost continuously prosecuted. The labor thus begun by 
Mr. Gould assumed such proportions, with the collection of the authorities, 
that assistance became necessary, and was supplied by Mr. Tucker and others, 
whose names, with the sections discussed by each, appear below. The aim has 
been to show all changes made by the Revision of 1874 in the previous laws, 
and all statutory changes and additions since made, down to and including the 
legislation of the Fiftieth Congress, together with the result cf all material de- 
cisions of the Federal and State courts relating to the constitutionality, repeal, 
modification and construction of these, the supreme laws of the land. Great 
care has been taken in the collection and classification of the later statutes, 
which have been repeatedly verified, and all the more important of which are 
given in full with the original punctuation preserved; and as their provisions 
are scattered through many volumes of the Statutes at Large, and are often in- 
cluded in appropriation acts, this collection of statutes alone, referred to, as 
they are, by abundant cross-references, in addition to the 28,000 or more decis- 
ions cited, will be of great service to those wishing to know the present law 
upon any topic. The dates of the more important acts only are given, for the 
sake of conciseness, and throughout the work the aim has been to compress as 
much information as possible in a single volume, while many of the topics, 
such as the Navy, Territories, Indians, Immigration, Pensions, Internal Reve- 
nue, etc., are not, it is believed, discussedin any other work.”’ 

The labor of collecting and arranging the legislation of Congress for the past 
fifteen years, and noting its relation to existing statutes, and its effect upon them, 
is in itself obviously great; but add to this the collecting and arranging all the de- 
cisions bearing upon the statutes of the United States both before and since the ~ 
Revised Statutes, and the stating the effect of these decisions, and the vast- 
ness of the undertaking becomes more apparent. But no one can fully appre- 
ciate the magnitude and importance of this work who has not examined its pages. 
Here it is apparent to the eye that every page is filled to the utmost, and that 
the decisions of the courts are stated with all the conciseness that is consistent 
with clearness and accuracy. 

The title, The Judiciary, is one of the most important to practicing lawyers 
and occupies more than three hundred pages of the ‘‘ Notes.’’ Some parts of this 
title, such as those relating to jurisdiction and procedure, contain law enough for 
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separate treatises upon these topics. All this is admirably arranged with catch 
words in italics, so that it is easy to find the decisions bearing upon different 
sections of the statutes without even turning to the Revised Statutes to find in 
what section the matter is to be sought for. Other important titles are The 
Army, The Navy, Diplomatic and Consular Officers, The Public Lands, Duties 
Upon Imports and Their Collection, Internal Revenue, The Postal Service, 
Regulation of Commerce and Navigation, Merchant Seamen, National Banks, 
and Crimes. 

The reputation of the responsible editors for painstaking and accurate labor in 
legal literature gives confidence in the accuracy of this work, which will only be 
confirmed by the use of it. They acknowledge assistance derived from notes 
which had been prepared forasimilar work by Mr. John R. Berrymanand Mr. A. 
L. Sanborn, of Wisconsin, which they gave up when they learned that the pres- 
ent work was in preparation and was soon to be published. 

In conclusion we express the opinion that members of the profession will be 
more than satisfied with the ‘“‘ Notes’’ and that they will seldom refer to the 
Revised Statutes on any subject hereafter without referring also to the ‘‘ Notes” 
for further legislation or for the decisions bearing upon it. 

The mechanical execution is all that can be desired. 
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CALDWELL, OHIO, July 29, 1889, 
American Law Review: 

GENTLEMEN — On page 633 of the July-August number of the Revievw, in 
quoting from Mr. Cook, you include Jackson among those Presidents who were 
not lawyers. I presume you, of course, meant Johnson. Jackson was a law- 
yer and was a judge of the Supreme Court of Tennessee. 

Truly, 
Wm. CHAMBERS, 


WInsTED, Cr., July 30, 1889, 


To the Editors of the American Law Review: 


I was exceedingly surprised in reading, in your current issue, the very able 
address of Hon. George Hoadly, on ‘‘ Codification of the Common Law,” to 
find on page 502 the (to me) very familiar quotation, ‘‘ Reason is the life of the 
law,’’ etc., attributed to Alexander Pope. Was this intended as a pleasantry? 
If so, I submit, it should be labelled “this is a joke.” But can it be possible 


that the learned speaker is so much more familiar with Martinus Scriblerus 
than with Sir Edward Coke as not to know that these words in Pope area 
quotation, and that the original is to be found in Coke on Littleton, 97b., a 
work it was formerly the custom to read, but is now the fashion only to con- 
demn. Very truly yours, 

AvuGustus H. FEnn. 


MarsHALL, TEXas, July 6, 1889. 
To the Editors of the American Law Review: 


I have found pleasure in reading the review of the Cutting affair in the May- 
June number of the Review. I note that Mr. Romero claimed that the local or 
State jurisdiction of Chihuahua did not admit of the interference of the Mexican 
Federal government. If the relation of the two governments in the Cutting case 
had been reversed I think our government would have made a similar reply. 
In Cormisales v. State,! our court held that a man who stole a horse in Mexico 
and brought him into Texas, could be tried and convicted in Texas, if the act 
was a theft in Mexico; and this was under our Penal Code.” 

Suppose Mexico had demanded that Cormisales be released, our Federal gov- 
ernment would have responded that the State jurisdiction of Texas forbade 
any interference. 


F. H. PRENDERGAST. 
11 Tex. Court of Appeal, 474. 
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San Dreco, Cat., July 31, 1889. 
To the Editors of the American Law Review: 


Dear Sirs —I am especially pleased with the last number of the REVIEW 
just received, and particularly so with the ‘* Notes of Recent Decisions,’’ which 
appear properly to have taken the place of “ Digest of Recent Decisions.” 
Reading a digest is so nearly akin to reading a dictionary that I have concluded 
that nothing is gained by it until you necessarily begin the search for case law 
and then your previous readings will do you no good; for, having nothing to 
fix the matter on the mind at the time it may have been conned over in the 
Review or other publication, no impression is made. 4 

[hope you will continue the ‘* Notes of Recent Decisions,’ and it would be 
well, in my opinion, to devote a little more of the space of ‘‘ Notes’ to this 
heading. 

Yours truly, 
Wm. Darsy. 


Lockport, N. Y., July 8th, 1889. 
Tothe Editors of the American Law Review: 

For many years I have been a diligent reader of the AMERICAN Law REVIEW, 
and for several years subscribed to the Southern Law Review. I have taken 
also many other legal periodicals. I am decidedly, so far as the AMERICAN 
Law Review is concerned, in favor of omitting the Digest of Cases, and am op- 
posed to the publication of leading cases, with, or without annotations. The 
Notes, Book Reviews, and articles of general and timely interest to the profes- 


sion ought to be sufficient to satisfy everybody. . The ‘‘ Text Book” article§ 
are, as a rule, hard reading, and not particularly entertaining. I think the Rr- 
view should be conducted on similar lines with the Forum and North American 
Review. I find no fault with it as itis. It is excellent, but as you have re- 
quested the opinions of your subscribers, I give you mine for what it is worth. 
Yours very truly, 
JosHUA GASKILL, 


HOW HE GAINED A LAWSUIT BY LOSING IT. 
To the Editors of the American Law Review: 


Sometimes lawyers are sharp without appearing so. Lawyer David Van 
Etten, of Omaha, with whom very few perhaps would at first blush be impressed 
as having any sharpness, furnishes more food for talk at this bar than any 
other of its members. Probably sharpness is not the proper expression to be 
used to convey a correct idea of his characteristics. ‘‘ Long-headedness ’’ would 
come nearer to filling the bill, as he is thoroughly honest and would not of him- 
self do anything he did not think entirely right between man and man, 

L. had filed a 4* mechanic’s lien” upon R.’s house and lot. It was undoubtedly 
what is here known as a “ put-up” or bogus lien —relying upon R.’s being in 
debt and hard pressed for money, that he would be obliged to raise money by 
mortgage upon his property or by selling it and of course the mortgagee or 
purchaser would make it a condition before loaning or paying any money to R. 
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that this lien should be removed and thus L. would be successful in swindling 
R. This is a favorite and generally successful scheme, among a certain class of 
mechanics, contractors and material-men here, and several have grown rich 
this system of legalized swindling. So L. brought no action, but left the lien 
standing, and R. could get no money by either mortgage or sale without paying 
this claim of several hundred dollars. At last the time had expired in which L, 
could institute action to foreclose his bogus lien, and R. again tried to re. 
move his financial pressure by mortgage. But the same result: Conservative 
money required this *‘ lien’’ cancelled. In R.’s extremity he consulted Van Etten 
and he gave L. a call to induce him amicably to cancel the pretended lien, but it 
wasofno use. L. had R. in his clutches and was determined to bleed him to the 
last drop. R. could bring action which would probably require two or more 
years before it could be reached for trial and R. could not wait so long; his 
needs were too pressing. But Van Etten instituted the action, purposely go 
framing his petition that it would be demurrable because it did not “ state 
facts sufficient to constitute a cause of action,’’ but alleging full and loud that 
the time in which L. could institute his foreclosure action had expired. Hestill 
was afraid L.’s attorney — he guessed who it would be — would answer and not 
demur, so he gave him a call, inadvertently, as it were, referred to the difficulty 
he encountered in framing the petition so that it would not be objectionable to 
ademurrer. The attorney took the bait, and at once demurred generally. Van 
Etten at once submitted the demurrer to the judge who is noted here for the 
full statement of the grounds of his decisions. In rendering it he said it was 
evident that the lien had become “ inoperative, null and void.” Van Etten, at 
the conclusion of the rendering of the decision, at once arose and said: “TIf 
your Honor will incorporate in your decision ‘‘ that the lien has become inop- 
erative, null and void, plaintiff will rest upon your Honor’s decision.” The 
court did so and after this R. could borrow money or sell freely. 

L.’s attorney threatened an appeal, and Van Etten suggested to him that he 
could hardly successfully appeal from a decision in his client’s favor. 

This is the way Van Etten gained an action by losing it and within three 
weeks from the time it was instituted. G. C. 0. 

OMAHA, NEB. 
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